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I.  INTRODUCTION 
 
In the fall of 2012, leaders from Columbia Basin First Nations and 
tribes participated, along with about 150 other people, in the 4th 
transboundary symposium convened by the Universities Consortium on 
Columbia River Governance.1 Gathered on the shores of Flathead Lake in 
Polson, Montana, the participants explored the interests, rights, roles, and 
responsibilities of indigenous people in the international Columbia River 
Basin. This symposium generated two notable outcomes: first, The 
Columbia River Basin: A Sense of the Future—a synthesis of interests and 
concerns with regard to the future of the transboundary river basin as 
captured by the Universities Consortium during four symposia and related 
research initiatives (see Appendix 6.1); and second, a commitment from 
indigenous people to continue exploring their role in the governance of the 
international Columbia Basin.2 
Following the symposium, members of the Universities 
Consortium continued to work with the Columbia Basin tribes and First 
Nations to frame an appropriate set of objectives to guide this applied 
research and report. After an exchange of memorandum and the creation 
of a steering committee, the Steering Committee agreed to a number of 
objectives. 3 
                                         
1. For more information, see Home, UNIVS. CONSORTIUM ON COLUMBIA 
RIVER GOVERNANCE, http://www.columbiarivergovernance.org (last visited May 7, 
2016). 
2. The word “governance” is often used to mean different things. 
Sometimes governance is used to characterize corporate relationships among 
stakeholders, stockholders, and boards of directors. It is often used in international 
circles as a way of characterizing relationships among sovereign nations, or among 
governmental and non-governmental organizations that interact on very different 
levels. Sometimes governance is used (albeit mistakenly) as a synonym for 
government. Government refers to legal and institutional mandates and arrangements. 
Governance refers to the style or method by which decisions are made and conflicts 
among actors are resolved. Politics is related but refers to the exercise of power within 
governance. Governance is about representation, style of interaction, authority, and 
decision rules. It also refers to processes that support governance—i.e., fostering 
scientific and public learning, and building civic and political will. In the context of 
natural resources policy and management, it is a question of how people integrate the 
interests and concerns of multiple jurisdictions, government agencies, and public and 
private stakeholders to address land, water, and conservation issues.  
3. See UNIVS. CONSORTIUM ON COLUMBIA RIVER GOVERNANCE, A 
SACRED RESPONSIBILITY: GOVERNING THE USE OF WATER AND RELATED RESOURCES 
IN THE INTERNATIONAL COLUMBIA RIVER BASIN THROUGH THE PRISM OF TRIBES AND 
FIRST NATIONS Appendix 6.2 (June 2015), available at 
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First, clarify the history and ongoing role of tribes and First 
Nations in governing the use of land and water resources in the Columbia 
Basin. Specifically, that includes:  how traditional interests and practices 
were overlaid by the existing system of treaties, laws, and arrangements; 
and the efforts of tribes and First Nations to reassert their legal rights to 
govern land and water resources in the Columbia Basin. 
Second, explain the legal framework that defines the role of 
indigenous people in international law, treaties, and transboundary water 
governance. 
Third, harvest lessons learned from case studies around the world 
on how indigenous people have participated in the successful negotiation 
and/or implementation of governance arrangements for international 
waters, highlighting what worked well and what did not work so well. 
Fourth, identify possible options for tribes and First Nations to be 
involved in successfully (a) negotiating, and (b) implementing governance 
arrangements for the international Columbia Basin (including the 
possibility of an adjusted Columbia River Treaty). 
Fifth, share the findings and conclusions with leaders and 
governments of First Nations and tribes in the international Columbia 
Basin, and then with key decision-makers and other actors, including but 
not limited to the White House and U.S. Department of State; the Canada 
Department of Foreign Affairs, Trade and Development and the Province 
of British Columbia; Columbia Basin Trust and the Northwest Power and 
Conservation Council; Bonneville Power Administration, the U.S. Army 
Corps of Engineers, and BC Hydro; other key decision-makers in Canada 
and the United States; and other people who have authority and/or care 
about the future of the international Columbia Basin. 
Throughout this project, the research team affiliated with the 
Universities Consortium worked side-by-side with the steering committee 
that included representatives from the Columbia Basin tribes and First 
Nations. The research team drew on its experience in transboundary water 
law and governance, collaborative governance, and policy research to 
prepare this report, which seeks to inform and invigorate the ongoing 
dialogue on the governance of the international Columbia Basin. 
Consistent with the purpose of the Universities Consortium, the research 
team sought to be impartial and nonpartisan, and purposefully stopped 
short of advocating any particular option or recommendation.  
 
 
                                         
http://www.columbiarivergovernance.org/A_Shared_Responsibility_2015_FINAL.p
df [hereinafter A SACRED RESPONSIBILITY]. 
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II.  HISTORICAL CONTEXT 
 
 The first objective of this report is to place governance of land, 
water, and related resources in the international Columbia Basin into a 
historical context that spans from time immemorial to the developments 
over the past seven decades. The underlying idea is to understand the 
existing governance arrangements, and the factors that have shaped recent 
decisions, from the perspective of the tribes and First Nations who have 
occupied this landscape for at least the past 10,000 years. 
 From the outset, it is important to realize that any depiction of a 
legal and institutional situation reflects a snapshot, freezing a dynamic 
process in time and space. This snapshot is inadequate for understanding the 
flow of decisions over time. A treatment of the governance of any 
transboundary natural resource solely in terms of black-letter rules and 
doctrines, divorced from the social process that gives them life and meaning 
can be particularly misleading. The intent of the following narrative is to 
identify and explain the events that have resulted in the existing legal and 
institutional framework for governing water and related resources in the 
transboundary basin. If done properly, the analogy is to a moving picture 
which depicts the unfolding past and focuses on the events and relationships 
that have had influence in shaping the current circumstances so that these 
arrangements become clearer as to their meaning and significance for the 
future, as well as the past. 
 
A.  The International Columbia Basin 
 
1.  Physical Geography 
 
The story of the international Columbia Basin begins eight 
hundred million years ago when the ocean met the North American 
continent roughly along the western edge of Idaho: the mountains, basalts, 
granite boulders, and river channels either were under water or did not 
exist.4 Through geologic time, collision and uplift extended the continent 
and formed the mountains that now rim the international Columbia Basin.5 
A succession of lava flows, from 17 million to 8.5 million years ago, 
formed the basalt bedrock and vistas of present-day central Washington.6 
The time period ranging from a million years ago to 12,000 years ago 
brings us to the near geologic present when a repeated sequence of glacial 
                                         
4. DAVID ALT & DONALD W. HYNDMAN, NORTHWEST EXPOSURES: A 
GEOLOGIC STORY OF THE PACIFIC NORTHWEST 27 (1995). 
5. Id. at 115. 
6. Id. at 241.  
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advance and glacial melt carved and scoured the landscape.7 
The present-day basin is framed by the volcanic Cascade 
Mountains to the west, the Rocky Mountains to the east, and the Great 
Basin to the south.8 The peak of this triangle is formed by the main stem 
of the Columbia as it flows north from its headwaters until reaching Big 
Bend, where the river turns south and into the United States. At Wallula 
Gap, the Columbia River bends west, partially forming the 
Oregon/Washington state boundary, and ultimately flows west into the 
Pacific Ocean. The Kootenay (or Kootenai, as spelled in the United 
States), the Clark Fork/Pend Oreille, Spokane, and Okanagan (spelled 
“Okanogan” in the United States) rivers also feed into the upper portion of 
the international Columbia Basin. The Snake River drains the southeastern 
corner and joins the Columbia River near the center of the triangle. The 
Willamette, the last major tributary, joins the Columbia 100 miles above 
the Pacific Ocean.9  
During the periods of glaciation, ice dams formed reservoirs that 
submerged the Okanagan Valley, the Clark Fork watershed, and present-
day Lake Roosevelt.10 These glacial reservoirs were hundreds of feet high 
and thousands of feet long—enough water filled these reservoirs to cause 
the ice dams to float, collapse, and unleash epic floods.11 Landmarks such 
as Dry Falls and Celilo Falls were carved as water and chunks of ice raced 
to the Pacific Ocean at highway speeds.12  
Across this physical landscape, a crazy quilt of political and 
jurisdictional boundaries has been drawn. In addition to crossing an 
international border twice (United States/Canada), the basin also 
encompasses portions of the province of British Columbia, seven states 
(Oregon, Montana, Idaho, Nevada, Wyoming, Utah, and Washington), 
and traditional territories of tribes and First Nations. Federal, state, 
provincial, and tribal agencies have management responsibilities to 
various parcels of land and segments of river. This fabric of governance 
will be discussed in greater detail later in this section of the report. 
The last 100 years brought a second round of flooding to the 
                                         
7. Id. at 333-89. 
8. John Harrison, Columbia River: Description, Creation, and 
Discovery, NW. POWER AND CONSERVATION COUNCIL, (Oct. 31, 2008), 
https://www.nwcouncil.org/history/ColumbiaRiver [hereinafter Harrison, Columbia 
River]. 
9. Id. 
10. ALT & HYNDMAN, supra, note 4, at 370. 
11. Id. at 371. 
12. Id. at 369-70. 
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Columbia Basin.13 Today over 230 major man-made dams hold back 
waters for irrigation, transportation, hydroelectricity, flood risk 
management, recreation, and other uses.14  
Although only fifteen percent of the international Columbia Basin 
lies within Canada, this headwaters region contributes about thirty-eight 
percent of the average annual discharge and up to fifty percent of the peak 
flow at The Dalles Dam, located in central Oregon.15 This geography 
played an important role in the arrangement of storage and hydropower 
dams in the Columbia River Treaty and the transformation of the Basin 
into an extensive network of hydroelectric dams.16 Climate change is 
expected to significantly alter precipitation and snowmelt patterns upon 
which the dam operations depend for power generation and other 
authorized uses.17 Models predict warmer temperatures, more 
precipitation as rainfall, and decreased snowfall in the next fifty years.18 
In many of the predictive models, the percentage of average flow 
originating in Canada is expected to increase.19  
Among the transboundary rivers shared by the United States and 
Canada, the Columbia River possesses two unique characteristics: high 
seasonal variability and an extensive hydropower network. The 
unregulated Columbia River has a high to low flow ratio of 1:34, compared 
to the Great Lakes–St. Lawrence, which has a ratio of 1:2.20 The 
hydroelectric dams along the Columbia River produce enough energy to 
                                         
13. WHERE THE GREAT RIVER BENDS: A NATURAL AND HUMAN HISTORY 
OF THE COLUMBIA AT WALLULA 31 (Robert J. Carson, ed., 2008).  
14. Id. at 4. 
15. James D. Barton & Kelvin Ketchum, The Columbia River Treaty: 
Managing for Uncertainty, in THE COLUMBIA RIVER TREATY REVISITED: 
TRANSBOUNDARY RIVER GOVERNANCE IN THE FACE OF UNCERTAINTY 43 (Barbara 
Cosens ed., 2012). 
16. Harrison, Columbia River, supra note 8. 
17. Wash. State Dep’t of Ecology, Climate Change and the Columbia 
River Basin, STATE OF WASH., 
http://www.ecy.wa.gov/programs/wr/cwp/cr_climate.html (last visited Feb. 10, 
2015). 
18. Id. 
19. COLUMBIA BASIN TRUST, CLIMATE CHANGE IN THE CANADIAN 
COLUMBIA BASIN: STARTING THE DIALOGUE, available at 
http://www.cbt.org/uploads/pdf/Climate_Change_in_the_Canadian_Columbia_Basi
n_-_Starting_the_Dialogue.pdf (last visited Mar. 25, 2016). 
20. Barbara Cosens, Lynette de Silva & Adam M. Sowards, Introduction 
to Parts I, II, and III, in THE COLUMBIA RIVER TREATY REVISITED: TRANSBOUNDARY 
RIVER GOVERNANCE IN THE FACE OF UNCERTAINTY 3 (Barbara Cosens ed., 2012). 
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power eight cities the size of Seattle21 and, roughly, a third of the 
hydropower in the United States.22 
 
2.  History of Columbia Basin Tribes and First Nations 
  
Creation stories vary in the specifics, but consistently place people 
in the international Columbia Basin from time immemorial with a sacred 
duty or covenant to care for the land, water, and animals.23 
Archeological records date human presence to at least 10,000 
years ago—but floods, from both glacial runoff and man-made reservoirs, 
and looting contribute to an incomplete archeological record.24 Both 
records—archeological and oral—affirm that peoples on the Columbia 
Plateau have long fished, hunted, trapped, and gathered to sustain 
themselves.25 According to the Columbia River History Project: 
 
The traditional lifestyle was one of hunting and foraging, 
with winter villages and seasonal camps that would be 
established for fishing or gathering purposes. Indians who 
lived along the lower Columbia River maintained more 
permanent settlements than those who lived farther 
upriver, where food supplies were more seasonal, the 
winter climate was harsh and the lifestyle accordingly was 
more nomadic. Roots, berries, animals, fish, wildlife—all 
were important to the tribes both as food and as elements 
of their spiritual beliefs. Land and water, which supported 
life, were sacred. 
The earliest inhabitants were nomadic hunters 
who relied on big game animals as an important part of 
their diet. Fishing began to be important to the subsistence 
pattern at least 8,000 years ago. By about 3,000 years ago, 
                                         
21. John Harrison, Hydropower, Northwest Power and Conservation 
Council, nwcouncil.org, https://www.nwcouncil.org/history/Hydropower (last visited 
Feb. 9, 2015) [hereinafter Harrison, Hydropower]. 
22. Kevin Lillis, U.S. Energy Info. Admin., The Columbia River Basin 
Provides More Than 40% of the Total U.S. Hyrdoelectric Generation, U.S. DEP’T OF 
ENERGY (June 27, 2014), https://www.eia.gov/todayinenergy/detail.cfm?id=16891; 
see generally BLAINE HARDEN, A RIVER LOST: THE LIFE AND DEATH OF THE 
COLUMBIA 17 (1996). 
23. John Harrison, Indian Tribes, NW. POWER AND CONSERVATION 
COUNCIL (Oct. 31, 2008), https://www.nwcouncil.org/history/IndianTribes 
[hereinafter Harrison, Indian Tribes]. 
24. WHERE THE GREAT RIVER BENDS, supra note 13, at 112. 
25. Id.  
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fish, animals and root crops were important in the diet, 
and shared food resources, particularly fisheries, may 
have led to cooperative political, social and religious 
structures among bands in shared geographic areas. 
Lower Columbia River Indians lived in large 
villages of multifamily plank houses; in the 
interior Columbia Plateau, houses constructed of mats 
and poles were more common, as fit the more nomadic 
lifestyle. Celilo Falls and Kettle Falls were major fishing 
and trading areas for Indians from throughout the 
Northwest and also were the home localities of several 
tribes. The introduction of the horse to Columbia Basin 
tribes in the mid-1700s greatly expanded the range of 
hunting and trading, which for some included annual 
expeditions east of the Rocky Mountains to hunt for 
bison. 
By the mid-1800s Columbia Basin Indians had 
developed complex societies in discrete geographic areas, 
each with seasonal rounds of foraging, hunting and 
fishing. When necessary, tribal territories were defended 
aggressively against outsiders. 26 
 
The traditional territories of Columbia Basin First Nations and 
tribes were extensive, crossing the boundaries of the basin and spanning 
what is now the United States/Canada border at the 49th parallel.27 People 
traveled from around the region to fish at Athalmere (near the present day 
town of Invermere, British Columbia), Kettle Falls, Priest Rapids, Celilo 
Falls, Five Mile Rapids, the Cascades, and Salmon Falls and various rapids 
on the upper Snake River.28 Archeological evidence shows that Surprise 
Rapids, now submerged by the reservoir behind Mica dam, was a major 
fishing site in continuous use for the past 7,000 years.29 With the 
introduction of horses, some tribes traveled to the Great Plains for bison.30  
                                         
26. Harrison, Indian Tribes, supra note 23.  
27. DEWARD W. WALKER, JR., HANDBOOK OF NORTH AMERICAN INDIANS 
“Plateau: Key to Tribal Territories,” V.12: Plateau Map (1998).   
28. John Harrison, Indian Fishing, NW. POWER AND CONSERVATION 
COUNCIL (Oct. 31, 2008), http://www.nwcouncil.org/history/IndianFishing (last 
visited Mar. 26, 2015) [hereinafter Harrison, Indian Fishing]. 
29. ANDREA THOMPSON, WAYNE CHOQUETTE, & IAN TAMASI, 
ARCHAEOLOGICAL INVENTORY AND IMPACT ASSESSMENT OF THE BEAR ISLAND AREA 
IN THE KINBASKET RESERVOIR (2013), re BC Heritage Conservation Act Inspection 
Permit # 2012-0181 (on file with author). 
30. Harrison, Indian Tribes, supra note 23. 
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Today, fifteen Columbia Basin tribes and eighteen bands affiliated 
with various First Nations (including Ktunaxa, Okanagan, Sinixt and 
Secwepemc) retain lands, rights and responsibilities in all corners of the 
international Columbia Basin. The traditional territories of the Okanagan 
Nation Alliance (Upper Similkameen Indian Band, Lower Similkameen 
Indian Band, Penticton Indian Band, Osoyoos Indian Band, Westbank 
First Nation, Okanagan Indian Band, and Upper Nicola Indian Band) are 
primarily located in the watershed of that same name. Members of the 
Ktunaxa Nation (Lower Kootenay Indian Band, ?a’kisqnuk First Nation, 
?aq’am, and Tobacco Plains Indian Band) have traditional territories 
spanning the Kootenay and upper Columbia watersheds.  The Secwepemc 
Nation, composed of Shuswap Band, Simpcw First Nation, Adams Lake 
Indian Band, Neskonlith Indian Band, Little Shuswap Lake Indian Band, 
and Splatsin First Nation, have territories in the northeastern headwaters 
of the basin, along the Okanagan and crossing into the Fraser Basin. The 
Sinixt people, whose homeland is in the Arrow Lakes region, are 
distributed and have relatives among the West Kootenay groups in Canada 
and the Colvilles in the United States. 
Tribes in the United States include the Cowlitz Indian Tribe, 
Confederated Tribes of the Warm Springs Reservation of Oregon, 
Confederated Tribes and Bands of the Yakama Nation, Confederated 
Tribes of the Colville Reservation, Burns Paiute Tribe, Confederated 
Tribes of the Umatilla Reservation, Spokane Tribe of Indians, Fort 
McDermitt Paiute Shoshone Tribes, Kalispel Tribe of Indians, Coeur 
d’Alene Tribe, Nez Perce Tribe, Kootenai Tribe of Idaho, Shoshone Paute 
Tribe of the Duck Valley Indian Reservation,  the Confederated Salish & 
Kootenai Tribes of the Flathead Nation, and the Shoshone-Bannock Tribes 
of the Fort Hall Reservation.31 The Columbia River Inter-Tribal Fish 
Commission, the Upper Columbia United Tribes, and the Upper Snake 
River Tribes Foundation provide technical and policy support to these 
tribes in their coordinated efforts to modernize the Columbia River 
Treaty.32  
                                         
31. A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.3. 
32. Elan Ebeling, CELP Joins 50 Organizations in Letter to 
Policymakers on Columbia River Treaty, CTR. FOR ENVTL. LAW & POLICY (Feb. 25, 
2016), http://www.celp.org/2016/02/25/celp-joins-50-organizations-in-letter-to-
policymakers-on-columbia-river-treaty/.  
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3.  Demographic Trends and Settlement Patterns 
 
Following the Lewis and Clark Expedition of 1804 to 1806 and 
the explorations of David Thompson, Euro-Americans began to populate 
the international Columbia Basin as fur trappers, traders, missionaries, 
homesteaders, farmers, miners, ranchers, and loggers. These entrepreneurs 
settled in lands that had been occupied by tribes and First Nations for 
centuries.33 Beginning in the 1850s, a growing thirst for land and resources 
prompted different approaches by the United States and Canadian 
governments in their relations with the original residents of the Pacific 
Northwest. According to the Columbia River History Project: 
 
The United States recognized the sovereignty of Indian 
peoples in 1832 when the United States Supreme Court 
ruled in Worster v. Georgia [sic] that the “several Indian 
nations” had legal status as “political communities within 
which their authority is exclusive.” On their reservations, 
created by treaties with the United States, Indians had 
exclusive authority, and this authority and all rights to 
land within the reservations were “not only acknowledged 
but guaranteed by the United States,” according to the 
court. 
Importantly, the United States did not grant rights 
to Indians through treaties, Indians reserved rights for 
themselves. In this, the fledgling United States recognized 
the sovereignty of the Indian people who were here first 
and with whom the United States shared the continent. 
This spirit of joint occupation of the territory imbued 
treaties the United States already had signed with Indians, 
beginning in 1787, but by the mid-1800s the implied 
balance of power among the separate nations began to 
shift toward dominance by the United States as the 
country steadily fulfilled its westward expansionist 
dreams. 
Meanwhile in Canada, the federal and provincial 
governments aggressively sought to extinguish or deny 
Indian claims to land and, in this way, encourage 
immigration to British Columbia by Europeans. The 
Colonial Land Ordinance of 1870, for example, gave 
away land in British Columbia, in 320-acre increments, to 
                                         
33. Harrison, Indian Tribes, supra note 23.  
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any British man over the age of 18 and pre-empted any 
other claim to the land. Specifically, the law stated that: 
“such right of pre-emption shall not be held to extend to 
any of the Aboriginies of this Continent.”34 
 
Many tribes, but not all, entered into treaties or were recognized 
as sovereigns under executive orders with the United States government.35 
Under these agreements, the tribes ceded millions of acres to the United 
States while reserving lands and rights.36 Among the rights reserved by 
several tribes, was the right to take fish at all usual and accustomed fishing 
stations.37 These agreements served as the foundational texts upon which 
tribes subsequently relied upon in various legal actions to defend their 
rights to self-governance, to co-manage fisheries, and to exercise other 
reserved and recognized rights.38  
First Nations, as noted above, never ceded lands nor signed 
treaties.39 However, it was not until a significant court decision of the 
Supreme Court of Canada in 1973 that the Canadian government began to 
slowly recognize the rights and titles of First Nations.40 At that time,  
 
the Supreme Court of Canada ruled that Aboriginal title 
to land existed in British Columbia, but the province 
continued to reject the concept until 1990 when it reversed 
itself and established a task force to investigate treaties. 
This led to the creation of an impartial Treaty 
Commission in the province in 1991, an agreement 
between First Nations and the province in 1992, the BC 
Treaty Commission Act in 1993 and, ultimately, 
acceptance by the federal government and the beginning 
of treaty negotiations over title to land.41 
 
 
 
 
                                         
34. Harrison, Indian Treaties, supra note 23. 
35. Id.  
36. Id.; see also Bureau of Indian Aff., Frequently Asked Questions, U.S. 
DEP’T OF INTERIOR, http://www.bia.gov/FAQs/ (last visited Mar. 23, 2016). 
37. Harrison, Indian Treaties, supra note 23. 
38. Id.; Bureau of Indian Aff., supra note 36. 
39. Harrison, Indian Treaties, supra note 23. 
40. Calder v. Attorney-Gen. of British Columbia, [1973] 1 SCR 313. 
41. Harrison, Indian Treaties, supra note 23. 
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B.  Governing the Use of Water and Related Resources 
 
Governing the use of water and related resources in the 
international Columbia Basin is complex, and includes local, regional, 
national, and international laws, regulations, policies, and institutions.42 
This subsection provides an introduction to this nested system of 
governance, beginning with the historic role of tribes and First Nations and 
then reviews the role of federal, provincial, regional, and local entities.43  
 
 
                                         
42. Convention on the Law of the Non-Navigational Uses of 
International Watercourses, A/RES/51/229, 51st Sess. (United Nation Gen. Assembly 
May 21, 1997), available at http://legal.un.org/ilc/texts/instruments/english/ 
conventions/8_3_1997.pdf. The Columbia Basin is an “international drainage basin” 
or “international watercourse.” The 1997 UN Watercourses Convention uses the term 
“international watercourse”—meaning a “watercourse, parts of which are situated in 
different States” Id. art. 2(b). A “watercourse” is defined as “a system of surface 
waters and ground waters constituting by virtue of their physical relationship a unitary 
whole and normally flowing into a common terminus” Id. art. 2(a). This definition 
slightly differs from the approach of the International Law Association’s (“ILA”) 
Helsinki Rules on the Uses of the Waters of International Rivers, which uses the term 
“international drainage basin” defined as “a geographical area extending over two or 
more States determined by the watershed limits of the system of waters, including 
surface and underground waters, flowing into a common terminus.” Id. at Art. II. 
Some scholars maintain that, through its use of the term “drainage basin,” the scope 
of the Helsinki Rules is more expansive than that of the UN Watercourses Convention. 
A question has therefore been raised over whether the approach of the Convention is 
restrictive in only applying to the waters, whereas the Helsinki Rules adopted a 
seemingly more expansive definition of the entire drainage area meaning the land and 
water of a river basin.  
43. See Alex Grzybowski, Stephen C. McCaffrey & Richard Kyle 
Paisley, Beyond International Water Law: Successfully Negotiating Mutually 
Beneficial Agreements for International Watercourses, 22 PAC. MCGEORGE GLOBAL 
BUS. & DEV. L.J. 139 (2010). International watercourses are conspicuously different 
from non-international watercourses, and have certain characteristics that make their 
conservation and management particularly challenging. The most notable of these 
characteristics is the tendency for regional politics to regularly exacerbate the already 
difficult task of understanding and managing complex natural systems. As explained 
in Section IV of this report, international watercourses are governed by either of two 
general forms of international law: international treaty law or customary international 
law. If the states sharing an international freshwater resource are not parties to an 
applicable international treaty, their international rights and obligations are governed 
by customary international law. For a primer on the function and structure of 
government in the United States and Canada, including the roles and responsibilities 
of tribes and First Nations, see also A SACRED RESPONSIBILITY, supra note 3, at 
Appendix 6.4. 
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1.  From the Beginning: Tribal and First Nation Practices 
 
Salmon are iconic to the Pacific Northwest and their importance 
to tribes and First Nations cannot be overstated. According to one tribal 
myth, the Creator called a council of all the animals when he was preparing 
to bring people onto the earth.44 The Creator then asked each of the animals 
to give a gift  
 
to help the new humans survive, since they would be quite 
helpless and require much assistance. The very first to 
come forward was Salmon, who offered his body to feed 
the people. The second to come forward was Water, who 
promised to be the home to the Salmon. In turn, everyone 
else gathered at the council gave the coming humans a 
gift, but it is significant that the very first two were 
Salmon and Water.45 
 
Tribes and First Nations also historically harvested steelhead, 
sturgeon, trout, and other species.46 Other, and equally important, 
resources to tribes and First Nations included roots, berries, animals, and 
medicinal plants. Collectively, these are the “First Foods,” which formed 
the foundation of the diets, as well as economies of the tribes and First 
Nations in the Columbia Basin.47 
Each tribe, with unique variations, developed a framework 
governing the use and harvest of the resources upon which they relied for 
their survival. For example, Columbia River Inter-Tribal Fish Commission 
describes traditional fishery regulations: 
 
Elders and chiefs regulated the fishing [at Wy-am, also 
known as Celilo Falls], permitting none until after the 
First Salmon ceremony. Each day, fishing started and 
ended at the sound of a whistle. There was no night 
fishing. And when a fisher was pulled into the water—
most who fell perished in the roiling water—all fishing 
                                         
44. First Salmon Feast, COLUMBIA RIVER INTER-TRIBAL FISH COMM’N, 
http://www.critfc.org/salmon-culture/tribal-salmon-culture/first-salmon-feast/ (last 
visited Feb. 9, 2015). 
45. Id.  
46. Tribal Salmon Culture, COLUMBIA RIVER INTER-TRIBAL FISH 
COMM’N, http://www.critfc.org/salmon-culture/tribal-salmon-culture/ (last visited 
Apr. 7, 2016). 
47. Id. 
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ceased for the day. In later years, each fisher was required 
to tie a rope around his waist, with the other end fastened 
to the shore. Elders and others without family members 
able to fish could take what they needed from the catches. 
Visiting tribes were given what they could transport to 
their homes. The rest belonged to the fishers and their 
families.48 
 
The First Salmon ceremony is an important part of traditional 
tribal religion and connects “followers to the land and to the culture 
practiced by their ancestors.”49 As noted earlier, systems of governance 
reflect not just laws and legal codes but a system of decision-making, 
guided by the values and beliefs of a culture. Caring for salmon, the river, 
and other Columbia Basin resources is not just a system of governance, 
but also a sacred obligation. The cultural and spiritual identities of tribes 
and First Nations, albeit with variations, have always been, and continue 
to be, sustained through the deliberate stewardship and use of land and 
water. 
 
2.  The Boundary Waters Treaty 
 
At the beginning of the twentieth century, water quality had 
deteriorated along the 49th parallel, particularly on the east coast, to such 
an extent that both the United States and Canada were compelled to 
address the issue.50 Prior efforts to resolve such issues through ad hoc 
commissions (such as the International Waterways Commission 
established in 1905) were not sufficient to handle the growing water 
related disputes between the two countries.51 
Recognizing the need for a more permanent body to address 
transboundary water-related issues, the United States’ primary interest 
was to maintain its sovereignty and political independence in the joint 
management of transboundary waters.52 The United States did not want 
any new institution to have too much power or authority. By comparison, 
                                         
48. First Salmon Feast, supra note 44. 
49. Id. 
50. Richard Kyle Paisley, Cuauhtemoc Leon, Boris Graizbord & Eugene 
C. Bricklemyer, Jr., Transboundary Water Management: An Institutional Comparison 
Among Canada, the United States and Mexico, 9 OCEAN & COASTAL L.J. 177, 177-94 
(2004) (for a critical review of the history and performance of the Boundary Waters 
Treaty and the International Joint Commission). 
51. Id. at 181. 
52. Id. at 181-82. 
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Canada's principal concern was the establishment of a more "egalitarian" 
relationship with the United States. Not only was Canada's relative size 
and level of development smaller at the time, but Canada also had the 
difficulty of having its foreign policy under the control of the United 
Kingdom. As a practical matter this meant that Canada could not legally 
negotiate its own international treaties, including one with the United 
States. In addition to a more equal relationship, and contrary to the United 
States’ position, Canada also wanted the agreement to include tributaries 
and more authority for the pending International Joint Commission 
(“IJC”). 53 
Negotiations finally concluded in 1909 when the United States 
and the United Kingdom signed the Treaty Relating to Boundary Waters 
between the United States and Canada (“Boundary Waters Treaty”).54 
Tributaries were not included in the agreement. However, the United 
States allowed the IJC—the body created to implement the Boundary 
Waters Treaty—to have greater authority than it originally desired. The 
United States also accepted an arbitration function for the IJC. In addition, 
both countries agreed to open and free navigation for all boundary waters, 
and reserved the right to control the use of waters within its jurisdiction 
while maintaining that boundary waters were subject to equal and similar 
rights.55 
The IJC is composed of three members from each country.56 They 
are guided by general principles, spelled out in the Boundary Waters 
Treaty, for preventing and resolving disputes over certain categories of 
waters shared between the two countries and for settling other 
transboundary issues. The specific application of these principles is 
decided on a case-by-case basis.57  
The IJC has three main responsibilities. The first is to make 
binding decisions and appoint boards of control to oversee its decisions 
and recommendations with respect to “new uses, obstructions or 
diversions of boundary waters in either country that affect the natural level 
or flow of waters in the other country, [as well as] . . . the construction of 
any works, dams or other obstructions in rivers that flow from boundary 
waters, or rivers that flow across the border, if these projects will raise the 
natural level on the other side of the boundary in the upstream country.” 
The second is to investigate and advise the governments on transboundary 
                                         
53. Id. at 182. 
54. Id.  
55. Id. 
56. Id. at 183. 
57. Id. 
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issues referred to it, commonly referred to as “a reference.”58 However, by 
custom both countries need to make such a reference before the IJC will 
act.59 The conclusions and recommendations brought forth from these fact-
finding cases are not legally binding. The IJC’s third responsibility is to 
act as an arbiter for disagreements jointly submitted to it by Canada and 
the United States.60  
Historically, the IJC has played a variety of roles in the 
international Columbia Basin. First and foremost, Canada and the United 
States agreed in 1944 to “refer” to the IJC a study on the joint development 
and management of the international Columbia Basin, including “(a) 
domestic water supply and sanitation, (b) navigation, (c) efficient 
development of water power, (d) the control of floods, (e) the needs of 
irrigation, (f) reclamation of wetlands, (g) conservation of fish and 
wildlife, and (h) other beneficial purposes.”61 The International Columbia 
River Engineering Board, on behalf of the IJC, accordingly conducted 
extensive technical analyses along these lines.62  
However, after the 1948 flood that completely wiped-out the town 
of Vanport, Oregon, a 1959 referral to IJC limited future technical analysis 
and negotiation on a Columbia River “water” treaty to benefits on storage 
of water and electrical interconnection within the Columbia River system; 
and benefits apportionment between the two countries with focus on 
electrical generation and flood control.63 According to Jim Heffernan, 
policy development and litigation support at the Columbia River Inter-
Tribal Fish Commission, the underlying assumption was that “ecosystem 
function” could be achieved through unilateral management and that 
hatcheries could make up for lost fish stocks due to the lack of adequate 
fish passage.64 As explained below, flood risk management and 
hydropower generation subsequently became the two exclusive objectives 
of the Columbia River Treaty.65  
In addition to informing the original negotiations and ultimate 
structure of the Columbia River Treaty, the IJC has played other roles in 
                                         
58. Id. at 183-84. 
59. Id. at 184. 
60. Id.  
61.  Jim Heffernan, The Future of the Columbia River Treaty (undated 
PowerPoint presentation) (on file with author). 
62. Id. 
63. Id. 
64. Email from Jim Heffernan, Policy Dev. and Litigation Support, 
Columbia River Inter-Tribal Fish Comm’n. (Oct. 11, 2014). 
65. See A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.5 
(includes copies of the 1944 and 1959 letters of referral from Canada and the United 
States). 
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the international Columbia Basin. In 1988, some participants at a 
workshop in Castlegar expressed support for the establishment of a 
watershed council, and possibly an IJC international watershed board in 
the Upper Columbia Basin, to coordinate planning and decision-making 
functions.66 In 1999, the IJC was invited to meet with the Columbia Basin 
Tribal/First Nations in Kelowna, British Columbia, to discuss the role of 
the IJC and to explore the possible establishment of an international 
watershed board.67 At that meeting, some of the thirteen First Nation and 
tribal representatives expressed their feelings that, on issues affecting the 
Columbia Basin, they did not have a voice and were not involved in 
decision-making.68  
The IJC currently oversees three boards associated with the 
international Columbia Basin. The first, the International Kootenay Lake 
Board of Control, oversees the implementation of the Orders with respect 
to the level of Kootenay Lake. It holds a public meeting every fall. At the 
October 2000 public meeting there was an oral request for the Board to be 
expanded to include a landowner representative from each side of the 
boundary.  
The second, the International Osoyoos Lake Board of Control, 
oversees the implementation of the Orders with respect to the level of 
Osoyoos Lake. It holds a public meeting every fall. Questions raised at 
Osoyoos Board public meetings have included issues of water quality, 
water temperature, impacts on fish, and potential relationships to Osoyoos 
dam releases. 
Finally, the International Columbia River Board of Control 
oversees the effect of regulation of water levels at Grand Coulee Dam on 
the levels of the Columbia River at the inter- national boundary. 69 
Over the years, the Province of British Columbia has increasingly 
taken the position that it does not support the establishment of further or 
additional IJC international watershed boards in the Columbia Basin. 70 
 
3.  Columbia River Treaty 
 
The Columbia River Treaty (“CRT”) is an international agreement 
                                         
66. INT’L. JOINT COMM’N., TRANSBOUNDARY WATERSHEDS: FIRST 
REPORT TO THE GOVERNMENTS OF CANADA AND THE UNITED STATES UNDER THE 
REFERENCE OF NOVEMBER 19, 1998 WITH RESPECT TO INTERNATIONAL WATERSHED 
BORDERS 13 (Dec. 2000). 
67. Id. 
68. Id. at 13-14. 
69. Id. at 14. 
70. Id. 
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between Canada and the United States to coordinate flood control and to 
share the benefits of optimized hydroelectric energy production.71 As 
explained above, the original IJC referral on this transboundary issue 
appeared to include other objectives, including fish and wildlife 
conservation, that were later not included in the CRT. The CRT has 
famously helped transform the Columbia River into one of the most 
hydroelectrically developed river systems in the world, with a generating 
capacity of approximately 38,670 megawatts.72  
The administration of the CRT is governed by the “Entities,” 
established pursuant to Article XIV of the Treaty.73 The U.S. Entity was 
established by executive order in the United States and is made up of the 
Administrator of the Bonneville Power Administration and the Division 
Commander of the Pacific Northwest Division of the U.S. Army Corps of 
Engineers—both are agents of the federal government.74 The Canadian 
Entity is BC Hydro, which is a British Columbia “Crown Corporation” 
controlled by the Province of British Columbia.75  
Together, the Entities prepare an Annual Operating Plan (“AOP”) 
six years out, which determines Downstream Power Benefits and the 
Canadian Entitlement, from which a Detailed Operating Plan (“DOP”) is 
developed in the year prior to implementation.76 A bilateral Permanent 
Engineer Board is responsible for reviewing actions and plans of the 
Entities for consistency with and alerting the governments of departures 
from Treaty obligations77.  
While the infrastructure of dams on the international Columbia 
Basin has produced many benefits in the form of power generation, flood 
control, navigation, irrigation, and recreation, it has also significantly 
affected local cultures, displaced tribal and non-tribal communities, 
compromised ecosystem functions, and reduced fish and wildlife 
                                         
71. Barbara Cosens, Transboundary River Governance in the Face of 
Uncertainty: Resilience Theory and the Columbia River Treaty, 30 J. LAND 
RESOURCES & ENVTL. L. 229, 243 (2010). 
72. A Guide to the Major Hydropower Dams of the Columbia River 
Basin, NW. POWER & CONSERVATION COUNCIL (Nov. 13, 2013), 
https://www.nwcouncil.org/energy/powersupply/dam-guide. 
73. Treaty Relating to Cooperative Development of the Water Resources 
of the Columbia River Basin art. XIV, Jan. 17, 1961 [hereinafter Cooperative 
Development Treaty]. 
74. John Harrison, Columbia River History, NW. POWER AND 
CONSERVATION COUNCIL (May 2, 2016), https://www.nwcouncil.org/history/ 
ColumbiaRiverTreaty. 
75. Id. 
76. Cooperative Development Treaty, supra note 73, at Annex A. 
77. Id. art. XV. 
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populations.78 Through climate change and population growth, conditions 
and demands on the river system will continue to fluctuate.79 
Today after nearly sixty years, two provisions in the CRT may 
significantly alter the international Columbia Basin yet again. First, on 
September 16, 2024, if no prior action is taken, the existing coordinated 
flood control procedures will automatically expire and be replaced by 
“called upon” flood control (i.e., as needed and agreed to by both 
countries).80 A second potential change could have been set in motion as 
early as September 2014, which was the earliest date that either country 
could have provided written notification of intent to terminate the CRT.  
However, unilateral termination of the CRT cannot actually take effect 
until ten years after notice is given. Unless either country issues a 
termination notice, the CRT, with called upon flood control provisions 
coming into force in 2024, will continue indefinitely.81 
Although the change in the CRT’s flood control provisions will 
not take effect until 2024, and the CRT cannot be unilaterally terminated 
until 2024 at the earliest, if at all, completing an evaluation of the CRT by 
2014 was the focus of intensive efforts in both Canada and the United 
States.82 Many concerns originally addressed in the CRT, such as flood 
control and sharing power benefits, remained, while new issues had 
emerged, brought on by changing needs, growing populations, and 
increasing environmental awareness.83 Many of these events have already 
influenced the administration and implementation of the CRT, and will no 
doubt shape the future function and structure of the CRT.84 
After completing an initial joint report, Canada and the United 
States conducted separate formal reviews on the future of the CRT.85 
                                         
78. B.C. MINISTRY OF ENERGY AND MINES, U.S. BENEFITS FROM THE 
COLUMBIA RIVER TREATY—PAST, PRESENT AND FUTURE: A PROVINCE OF BRITISH 
COLUMBIA PERSPECTIVE (2013). 
79. Id. 
80. CANADIAN AND U.S. ENTITIES, COLUMBIA RIVER TREATY 2014/2024 
REVIEW: PHASE 1 REPORT (July 2010), available at 
http://blog.gov.bc.ca/columbiarivertreaty/files/2012/04/Phase1StudyandExecSumma
ry.pdf [hereinafter PHASE 1 REPORT]. 
81. Id. The deadline for notice that would allow termination to coincide 
with the Sept. 16, 2024 expiration of assured flood control has already passed without 
action. 
82. Id. 
83. For a summary of some of the major events that have occurred since 
1964, see A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.6. 
84. PHASE 1 REPORT, supra note 80. 
85. Id. For subsequent British Columbia reports, see Columbia River 
Treaty Review, Technical Studies and Reports, B.C., 
http://blog.gov.bc.ca/columbiarivertreaty/review/technical-studies/ (last visited May 
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Review of the CRT provided a unique opportunity to consider the 
effectiveness of the existing CRT under current and anticipated conditions 
and explore whether it might be necessary and/or desirable for the two 
countries to continue, modify, or terminate the CRT. 
As of March 2014 the Entities in both Canada and the United 
States had issued recommendations regarding the future of the CRT to 
their respective jurisdictions.86 The federal governments in both Canada 
and the United States also continue to conduct their own internal policy 
reviews of the CRT.  However, there is no set timeline for the completion 
of these reviews.87 
In Canada, the province of British Columbia and the Columbia 
Basin Trust led the regional review.88 They convened a series of public 
consultation events, which helped inform their decision to “continue the 
CRT and seek improvements within the existing CRT framework.”89 
Released in March 2014, the Province’s decision document listed fourteen 
principles that British Columbia says should guide any changes or 
improvements to the CRT.90 These principles include adaptation to climate 
change, continued government-to-government consultation with First 
Nations, and coordination with the United States to maximize benefits to 
both countries.91  
In the United States, the U.S. Entity led a Sovereign Review 
Process that included representatives from various regional sovereigns, 
including states, federal agencies, and tribes.92 After hosting a series of 
                                         
7, 2016). For subsequent United States reports, see Columbia River Treaty: 2014/2024 
Review, Other Studies, U.S. ARMY CORPS OF ENG’RS & BONNEVILLE POWER ADMIN., 
http://www.crt2014-2024review.gov/OtherStudies.aspx (last visited may 7, 2016). 
86. A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.7. 
87. See Alex Cooper, Ottawa to Appoint Chief Negotiator for Columbia 
River Treaty, REVELSTOKE REVIEW (Mar. 15, 2016), available at 
http://www.revelstokereview.com/news/372133241.html?mobile=true; see also Ben 
Tansey, NW Fishletter #353, NW FISHLETTER (Jan. 4, 2016) available at 
http://www.newsdata.com/fishletter/353/6story.html. 
88. BRITISH COLUMBIA RIVER TREATY REVIEW, B.C. DECISION (B.C. 
Columbia River Treaty Review, 2014), available at 
http://blog.gov.bc.ca/columbiarivertreaty/files/2012/03/BC_Decision_on_Columbia_
River_Treaty.pdf.  
89.  Id. 
90.  B.C. MINISTRY OF ENERGY AND MINES, B.C ANNOUNCES COLUMBIA 
RIVER TREATY DECISION (Mar. 13, 2014), available at 
https://archive.news.gov.bc.ca/releases/news_releases_2013-2017/2014MEM0008-
000302.htm. 
91. Id.  
92. U.S. ENTITY FOR THE COLUMBIA RIVER TREATY, U.S. ENTITY 
REGIONAL RECOMMENDATION FOR THE FUTURE OF THE COLUMBIA RIVER TREATY 
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public listening sessions, the Sovereign Review Team released its 
recommendations, which they characterized as a “regional 
recommendation.93 In their recommendation to the U.S. State Department, 
the Sovereign Review Team wrote that “the region’s goal is for the United 
States and Canada to develop a modernized framework for the CRT that 
ensures a more resilient and healthy ecosystem-based function throughout 
the Columbia Basin while maintaining an acceptable level of flood risk 
and assuring reliable and economic hydropower benefits.”94  
 
4.  Additional Transboundary Governance Arrangements 
 
In addition to the Boundary Waters Treaty and the Columbia 
River Treaty, the use of water and related resources in the international 
Columbia Basin is influenced by a number of additional transboundary 
arrangements.95  
One such agreement is the Libby Coordination Agreement.96 The 
Libby Coordination Agreement is a supplemental agreement to the 
Columbia River Treaty, negotiated by the Entities in 2000 and endorsed 
by both Canada and the United States.97 This agreement recognizes the 
value of fisheries and fish management as “an equally legitimate part of 
Libby operation with the power and flood control uses of Libby and 
[Columbia River] Treaty projects” and creates a substantive framework 
for balancing and protecting these values.98 Some consider this agreement 
a testament to the flexibility within the Columbia River Treaty to adapt to 
changing values and to recognize ecosystem management as a co-equal 
                                         
AFTER 2024, (Dec. 13, 2013), available at http://www.crt2014-
2024review.gov/Files/Regional%20Recommendation%20Final,%2013%20DEC%2
02013.pdf.  
93. Id. It is worth noting that the traditional beneficiaries of basin 
management who felt either left out or harmed by the addition of ecosystem function 
immediately enlisted their allies in Congress after release of the regional 
recommendation. Congressional hearings were then held in the Basin. 
94. Id.  
95. A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.8. Appendix 
6.8 includes a more complete list of transboundary cooperative arrangements—
particularly between British Columbia and Washington. 
96. U.S. ENTITY FOR THE COLUMBIA RIVER TREATY, RECORD OF 
DECISION: LIBBY COORDINATION AGREEMENT (Feb. 2000), available at 
http://www.cbt.org/uploads/pdf/LibbyCoordinationAgreement.pdf. 
97. Id.  
98. John Shurts, Rethinking the Columbia River Treaty, in THE 
COLUMBIA RIVER TREATY REVISITED 225 (Barbara Cosens, ed., 2012). 
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driver in river operations along with hydropower production and flood risk 
management.99 
The need for such an agreement arose, in part, because of the 
circumstances in which Libby Dam was authorized and the situation with 
regard to Kootenai River white sturgeon.100 Under the Columbia River 
Treaty, the United States was allowed to build Libby Dam on the Kootenai 
River as it dips into a corner of northwest Montana.101 The reservoir behind 
Libby—the Koocanusa Reservoir—extends roughly forty-one miles 
(sixty-seven kilometers) into British Columbia.102 When the Kootenay 
River returns to Canada, British Columbia receives some downstream 
benefits due to operations at Libby Dam.103 Libby Dam must be operated 
pursuant to the Columbia River Treaty.104 However, unlike other CRT 
dams, the hydropower potential at Libby is not included in calculating the 
Canadian Entitlement.105 The effects of the Libby reservoir and dam 
operations on the ecosystem, recreation, and local economies have long 
been an ongoing concern for local residents.106 
These concerns were further exacerbated in the mid-1990s when 
the United States listed sturgeon on the Endangered Species list.107 A 
subsequent biological opinion required the U.S. Army Corps of Engineers 
to increase spring and summer flows to enhance spawning and 
migration.108 These flow releases led to decreased power production in 
Canada—a loss of roughly $12 million in five years, by BC Hydro’s 
estimate—and an increase in downstream flooding and erosion.109 In 1999, 
the conflict reached a point that threatened the ability of the Canadian and 
U.S. Entities to reach agreement on the AOP and calculation of the 
Canadian Entitlement.110 Both federal governments granted the Entities 
permission to negotiate a settlement.111 
                                         
99. Id. at 225. 
100. Id. at 223-24. 
101. Id. at 196. 
102. Id.  
103. Id. at 221. 
104. Id. at 196-97. 
105. Id.  
106. COLUMBIA BASIN TRUST, COLUMBIA RIVER TREATY AND LIBBY 
DAM, available at https://www.cbt.org/crt/assets/pdfs/CRT_LibbyDam_2012.pdf 
(last visited May 7, 2016). 
107. Shurts, supra note 98, at 224. 
108. Id.  
109. Id.  
110. Id. at 224-25. 
111. Id.  
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After a year of negotiations, the Entities reached an agreement that 
allowed Libby Dam to operate for endangered species and established 
provisions to minimize the adverse effects of such operations to 
Canadians.112 Specifically, that agreement allows for drafting on Arrow 
Lakes Reservoir, an exchange of hydropower between Bonneville Power 
Administration and BC Hydro, and an optional storage exchange between 
Koocanusa and Canadian storage reservoirs.113 Either country can 
terminate the Libby Coordination Agreement with thirty days written 
notice.114 Although this settlement has led to a relatively long-term 
agreement between the two countries, many issues and concerns with 
respect to ongoing operations at Libby Dam and Koocanusa Reservoir 
were raised during the Columbia River Treaty review process.115 In any 
case, this agreement illustrates the degree to which the Columbia River 
Treaty is flexible and adaptive to social, economic, and environmental 
change. 
The Transboundary Flathead River MOU is another example of a 
transboundary cooperative agreement. 116 The Flathead River begins in 
British Columbia and flows south into Montana, emptying into the Clark 
Fork River and eventually the Columbia River.117 Akamina-Kishinena 
Provincial Park encompasses a small portion of the Canadian Flathead, but 
otherwise the Canadian portion of the basin was relatively unprotected and 
had long been an area of interest for energy and mining companies.118 
Montana sought to ameliorate the impact of development in British 
Columbia on or near the Flathead that might cause significant risk of harm 
in Montana.119 The United States portion of the basin is composed 
primarily of Glacier National Park—the North Fork of the Flathead marks 
                                         
112. Id.  
113. Id.  
114. Id. at 225. 
115. Id.  
116. Harvey Locke & Matthew McKinney, The Flathead River Basin, in 
WATER WITHOUT BORDERS: CANADA, THE UNITED STATES, AND SHARED WATERS 
193-220, (Emma S. Norman, Alice Cohen & Karen Bakker eds., 2013). For the full 
memorandum, see THE PROVINCE OF B.C., THE STATE OF MONT., MEMORANDUM OF 
UNDERSTANDING AND COOPERATION ON ENVIRONMENTAL PROTECTION, CLIMATE 
ACTION AND ENERGY BETWEEN THE PROVINCE OF BRITISH COLUMBIA AND THE 
STATE OF MONTANA (Feb. 18, 2010), available at 
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the western park boundary—Flathead National Forest, and the Flathead 
Reservation.120  
In 2010, after years of dialogue, debate, and protests, the governor 
of Montana and premier of British Columbia signed a Memorandum of 
Understanding and Cooperation on Environmental Protection, Climate 
Action and Energy.121 Representatives from the Ktunaxa Nation Council 
and Confederated Salish and Kootenai Tribes, although they were never 
consulted during the negotiation over this transboundary agreement, were 
asked to “witness” the signing of the MOU.122 The MOU created a 
framework for collaboration and sharing information and outlines actions 
for furthering environmental protections, climate actions, and 
development of renewable and low carbon energy in the Flathead River 
Basin.123 British Columbia and Montana are responsible for coordinating 
and implementing this agreement. Both parties can propose amendments 
at anytime and give a one-year termination notice.124  
A third example of a transboundary cooperative agreement is the 
Landscape Conservation Cooperative (“LCC”). The United States 
Department of Interior established twenty-two large landscape 
cooperatives in 2009 to better facilitate funding, information sharing, and 
collaboration across jurisdictions.125 Large LCCs are self-directed 
partnerships between federal agencies, states, tribes and First Nations, 
non-governmental organizations, universities, and other entities to 
collaboratively define science needs and jointly address broad-scale 
conservation issues, such as climate change.126  
The Columbia Basin spans two LCCs: the North Pacific 
Landscape Conservation Cooperative (“NPLCC”) and the Great Northern 
Landscape Conservation Cooperative (“GNLCC”).127 The NPLCC 
encompasses the coastal regions west of the Cascade Mountains and 
includes representatives from California, Oregon, Washington, British 
Columbia, Yukon Territory, and Alaska. It combines the collective science 
capacity, infrastructure, creativity, perspectives, and sometimes, financial 
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resources of existing partnerships and programs to address decision 
support needs on a comprehensive scale. It is a forum for developing a 
common understanding of change driven by climate and related stressors 
and its success depends on active engagement of partners throughout the 
region. NPLCC’s over-arching goal is to promote development, 
coordination, and dissemination of science to inform landscape level 
conservation and sustainable resource management in the face of a 
changing climate and related stressors.128 The GNLCC is similar in scope 
and partnerships, but spans the Rocky Mountains and most of the 
Columbia Basin—approximately the area upstream of The Dalles.129 
 
5.  Domestic Governance Arrangements 
 
Several domestic arrangements in both Canada and the United 
States also influence the governance of land and water use in the 
international Columbia Basin. 
The Northwest Power and Conservation Council (“Council”) was 
created by Congress in 1980 with the passage of the then Pacific 
Northwest Power Planning and Conservation Act.130 The Council is tasked 
with ensuring public participation and developing an “affordable and 
reliable energy system while enhancing fish and wildlife in the Columbia 
River Basin.”131 A primary responsibility is the development of a twenty-
year power plan that is updated every five years—the seventh updated plan 
will be released mid-2015. The Council also administers the Columbia 
Basin Fish and Wildlife Program, developed pursuant to recommendations 
from federal and state fish and wildlife agencies and appropriate tribes, 
that is designed to protect, mitigate, and enhance species affected by 
hydropower development and operations.132 
The Columbia Basin Trust (“CBT”) was formed in 1995 pursuant 
to British Columbia’s Columbia Basin Trust Act to support “efforts by the 
people of the Basin to create a legacy of social, economic and 
environmental well being and to achieve greater self-sufficiency for 
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present and future generations.”133 This mission is carried out through 
initiatives supporting economic development, environmental stewardship, 
and community and youth engagement. CBT also works to increase 
awareness and understanding of water issues, including deliberations on 
the Columbia River Treaty. Although CBT and the Council have slightly 
different mandates (e.g., CBT does not have a direct role in energy 
planning) there is a Memorandum of Understanding between the two 
organizations to coordinate and collaborate on projects of mutual 
interest.134 
A number of natural resource and environmental statutes, court 
decisions, and administrative rules further govern the use and management 
of water and other natural resources in the international Columbia Basin. 
Summarized below are several key laws and court decisions in both 
Canada and the United States that influence the governance of the 
international Columbia basin.135 
In Sohappy v. Smith, which has become known as United States v. 
Oregon, United States District Judge Robert C. Belloni, of the United 
States District Court for the District of Oregon, ruled that the Yakama, 
Warm Springs, Umatilla, and Nez Perce were entitled to a “fair share” of 
the harvestable amount of fish runs, both on and off-reservation, and that 
the state was limited in its power to regulate off-reservation Indian 
fisheries.136 The state could only regulate when “reasonable and necessary 
for conservation.”137 Further, state conservation regulations could not 
discriminate against the tribes, using the least restrictive means 
necessary.138 
In United States v. Washington, United States District Judge 
George H. Boldt, of the United States District Court for the Western 
District of Washington, mandated that a “fair share,” meant fifty percent 
of the harvestable fish destined to pass the tribes’ usual and accustomed 
fishing places and reaffirmed tribal management powers.139 In Settler v. 
Lameer, the Unite States Court of Appeals for the Ninth Circuit ruled that 
the treaty fishing right was a tribal right, not an individual right, and that 
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tribes had reserved the authority to regulate tribal fishing on and off the 
reservations.140 
The United States’ National Environmental Policy Act (“NEPA”) 
requires the integration of environmental values in the decision-making 
process by federal agencies.141 Federal agencies submit environmental 
assessments (“EA”) and environmental impacts statements (“EIS”) of 
major federal actions to the United States Environmental Protection 
Agency for review.142 This law also established the Council on 
Environmental Quality to coordinate federal environmental policies.143 
The United States’ Endangered Species Act seeks to protect and 
restore imperiled species, as well as the ecosystems upon which they 
depend.144 An imperiled species can be listed as endangered—in danger of 
extinction—or threatened—at risk of becoming endangered.145 The 
Endangered Species Act is administered by the United States Fish and 
Wildlife Service, which focuses primarily on terrestrial and freshwater 
species, and the National Marine Fisheries Service, which focuses on 
marine and anadromous species.146 
Signed by United States President Ronald Reagan and Canadian 
Prime Minister Brian Mulroney signed United States–Canada Pacific 
Salmon Treaty reduced Canadian and Alaskan harvest of Columbia River 
salmon and added tribal representation to the international decision-
making body along with other government fish managers.147 This Treaty 
also has provisions related to transboundary stocks of salmon, including 
those in the Columbia River.148 
Canada’s federal Species At-Risk Act (“SARA”) aims to prevent 
distinct populations and species from becoming extirpated.149 It also 
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provides for the recovery of endangered species and prevention of other 
species from becoming at risk.150 SARA established the Committee on the 
Status of Endangered Wildlife in Canada, an independent scientific body 
to assess and identify species at risk.151 
The Canada-British Columbia Agreement of 1963 transferred 
most Columbia River Treaty benefits, rights and obligations to British 
Columbia, requiring Canada to obtain British Columbia’s agreement 
before amending or terminating the Treaty.152 
British Columbia Water Use Plans were developed for most of BC 
Hydro's hydroelectric facilities through an intensive collaborative 
planning process involving participants, such as government agencies, 
First Nations, local citizens, NGOs and other interest groups.153 The 
provincial Comptroller of Water Rights reviewed the water use plans 
under the provisions of British Columbia's Water Act, and once they are 
approved operational changes, monitoring studies, and physical works 
outlined in the plans are implemented by BC Hydro and other relevant 
agencies. These water use plans are supposed to be periodically 
reviewed.154 
Water Use Plans (“WUP”) were developed for the Mica, 
Revelstoke, and Keenleyside projects on the Columbia between 2001 and 
2005.155 These plans identified the key interests that needed to be 
addressed in reservoir operations and developed fundamental objectives to 
address those interests. Trade-offs between competing values were 
analyzed and reconciled through a process of structured decision-making. 
This process resulted in a plan that attempted to optimize the achievement 
of a full suite of objectives. However, these discussions were importantly 
constrained by pre-existing international agreements such as the CRT 
storage and flow arrangements. Some WUP critics in local communities 
also felt they were made to “play 4th fiddle behind power, Aboriginal and 
environment interests” in the WUP process.156 
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The British Columbia Annual Operations guide the planning and 
operations on the Coordinated Columbia River System by a complex and 
interrelated set of laws, treaties, agreements, and guidelines in both 
Canada and the United States. While some of these have been in effect for 
many decades, the governing policies are dynamic, and important 
additions have been made in recent years. Annual Operations Updates are 
one mechanism used to fine tune flows and advise communities and 
stakeholders on what the plans are for a given year.157 
The Columbia Operations Fisheries Advisory Committee 
(“COFAC”) was established in 1994 as a structured forum for the 
exchange of information pertaining to the coordination of activities related 
to the operation of hydro projects on the Columbia River system in Canada 
and associated fisheries issues.158 COFAC has representation from 
provincial and federal fisheries regulators, First Nations, and hydroelectric 
operators from the Columbia River system in Canada.159  
The Canadian Columbia River Forum provides an information-
sharing forum in which the participants can collaborate on initiatives and 
processes that affect the Canadian portion of the Columbia River Basin.160 
The Canadian Columbia River Forum represents sixteen Canadian federal, 
provincial, regional and First Nation agencies committed to collaborating 
on water-management initiatives in the transboundary-reach of the 
Canadian Columbia River Basin. This networking and information sharing 
forum brings together decision-makers to collaborate on existing and 
emerging water management issues that influence the Columbia Basin in 
Canada.161 
The Columbia Basin Regional Advisory Committee includes local 
government elected officials, First Nations, BC Hydro, MEM, and 
community citizens. The purpose of the Committee is to act as “sounding 
board” on Columbia River Treaty reports and other information, providing 
feedback, opinions and suggestions for improvement; to provide feedback 
to key CRT Review questions, in particular regarding Basin interests (e.g., 
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environment, socio-economic, and domestic); and to help inform 
recommendations to government on the future of the CRT.162  
In addition to the formal legal and institutional arrangements 
governing water and other natural resources in the Columbia River Basin, 
over fifty multi-stakeholder, community-based watershed groups provide 
a local forum to solve water and related natural resource issues within 
particular watersheds in the basin. A graduate student at the University of 
Montana is in the process of creating a map showing the geographic 
distribution of these watershed groups, along with a simple profile of each 
group. 163 
 
C.  Challenges and Opportunities for Tribes and First Nations 
 
In light of this historical and institutional context, Columbia Basin 
tribes and First Nations face various challenges and opportunities. 
 
1.  Fragmented, Unceded Traditional Territories 
 
In 1846, Great Britain and the United States signed the Oregon 
Treaty, establishing the 49th Parallel as the boundary between the United 
States and British Canada.164 However, the Oregon Treaty, while resolving 
an ongoing boundary dispute between the United States and Great Britain, 
created immense political differences and legal frameworks among, and 
between, sovereign tribes and First Nations on both sides of the Canada–
United States border with previously close allegiances.165  
 
2.  Asserting Tribal and First Nations Legal Rights 
 
In Canada, the recognition of Aboriginal and Treaty Rights are 
grounded in Section 35 of the Canadian Constitution adopted in 1982.166 
Section 35 provides constitutional protection to “existing aboriginal and 
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treaty rights” of Aboriginal peoples in Canada.167 The Canadian federal 
government has said that it does not see Section 35 as a pathway for 
aboriginal governments or institutions to exercise law-making authority, 
but rather more as a pathway to self-government where the scope of self-
government is limited to internal matters that are essential to the operation 
as a government or vital to a culture.168 According to the Canadian federal 
government this includes land management, acquisition of land by 
Aboriginal governments for public purposes, regulation of hunting, 
fishing, and trapping on Aboriginal lands and the potential for First 
Nations to assert some co-management authorities of fisheries and 
migratory birds.169 
Various tribes in the United States have significant rights of self-
government that stem from their recognized sovereignty and the treaties 
or other agreements that they entered into with the United States federal 
government.170 In addition to other powers, tribal governments can levy 
taxes, pass laws, and have their own courts. 171  In general, tribal 
governments are recognized to retain similar rights and responsibilities as 
those granted to states. 172 In some instances, there is an extensive body of 
case law establishing tribes as co-managers of natural resources, such as 
salmon.173  
 
3.  Lack of Involvement in International Treaties 
 
In general, tribes and First Nations have not been substantively 
involved in negotiating international agreements, including agreements 
governing international water, energy, and other natural resources.  Rather, 
the prerogative to conduct international negotiations has generally been 
closely guarded in both Canada and the United States by the executive 
branch of the respective federal governments. For example, tribes and First 
Nations were not substantively involved in the negotiation of the 
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Boundary Waters Treaty or the Columbia River Treaty.174 However, there 
appear to be now obvious legal barriers to their inclusion and there have 
even been a few notable exceptions that will be discussed below.  
  
4.  Decline of Salmon and Fishery Economies 
 
Regrettably salmon runs associated with the international 
Columbia basin, particularly ocean fisheries, have declined significantly 
in the late 1800s, coincident with the proliferation of commercial fisheries, 
salmon canning in the lower Columbia, and fisheries habitat destruction.175 
Salmon runs associated with the international Columbia basin were further 
decimated with the constructions of dams on the Columbia River and its 
tributaries. Before the completion of Grand Coulee Dam in the United 
States in 1939, over a quarter of all Chinook, Coho, Sockeye, and 
Steelhead migrated into the upper Columbia River in Canada.176 The 
salmon and steelhead runs, associated tribal harvest, and fishery related 
economies above Grand Coulee were completely lost as a result of dam 
construction.177 Subsequently, dams such as Chief Joseph in the United 
States and those authorized by the Columbia River Treaty, further blocked 
fish migration and altered the natural flow regime upon which salmon 
depended for their migration.178 
The flooding of various landscapes and the decimation of salmon 
in the upper international Columbia basin and depletion through the lower 
international Columbia basin caused irreparable and continuing harm to 
Columbia Basin First Nations and tribes. With the loss of salmon, First 
Nations and tribal members lost their fishing related economy, social 
exchanges and sense of community, and, over generations, the loss of the 
traditional knowledge related to the harvest, preparation, and use of 
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salmon. Additionally, the decline of salmon removed a key species from 
both the aquatic and terrestrial ecosystems, the complete ramifications of 
which are still not known with certainty. 
 
5.  Opportunities to Share Knowledge and Cultural Values 
 
Reservoirs behind the dams also led to a loss of landscape and 
language. According to the Syilx or Okanagan First Nation, language 
 
arose from our learning about the land. . . . [L]anguage 
carries the teachings of a very old civilization with 
thousands of years of knowledge of healthy living on this 
land. The laws are always taught by telling the stories [to] 
each child and to any adults who need reminding. 
The land forms in the stories are teaching and are 
reminders to each generation that the land is at the center 
of how we are to behave. The destruction of the story 
landmarks and natural land forms are like tearing pages 
out of a history book to the syilx. Without land knowledge 
we are endangered as a life form on that land and we in 
turn endanger other life forms there.179  
 
Landscape is a way of passing on language, identifying traditional 
territory, and grounding cultures and systems of governance to the place 
in which it exists. If landmarks have disappeared, then people lose the 
ability to pass that information down to future generations. 
 
6.  Economic Opportunities 
 
According to a 2005 American Indian Population and Labor Force 
Report by the Bureau of Indian Affairs, tribal communities face an 
unemployment rate of forty-nine percent and a twenty-nine percent rate of 
individuals who are employed, yet still remain below the poverty line.180 
In comparison, the United States national rate of unemployment is around 
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nine percent with a “working poor” rate of 4.2 percent.181 A 2010 study 
released by Statistics Canada comparing labor force characteristics of 
Aboriginal and non-Aboriginal populations, found that the unemployment 
rate for Aboriginal workers, ages twenty-five to fifty-four living off the 
reserve, was at 12.3 percent, nearly twice the unemployment rate for non-
Aboriginal workers (6.8 percent).182 The employment rate in 2010 for 
Aboriginal people was at 65.8 percent, whereas 80.9 percent of non-
Aboriginal people were employed.183 To reduce these economic 
disparities, especially in the face of climate change, the viability of tribal 
and First Nations’ communities and businesses (including agriculture, 
recreation, fishing, hydropower, etc.) is contingent on greater inclusion in 
decision-making and balancing ecosystem-based function with other 
demands on the river. 
 
D.  Conclusions 
 
The international Columbia Basin drains approximately 259,500 
square miles (697,00 square kilometers) of the Pacific Northwest.184 The 
basin bisects an international border (between the United States and 
Canada), and encompasses portions of the province of British Columbia, 
at least seven states (Oregon, Montana, Idaho, Nevada, Wyoming, Utah, 
and Washington), and various traditional territories of tribes and First 
Nations.  
Tribes and First Nations have been governing the use of land and 
water resources in the international Columbia Basin for thousands of 
years. Individually and collectively, the stewardship of land, water, and 
other natural resources is not just an issue of self-determination for tribes 
and First Nations. Rather, this stewardship, as argued in this report, is 
considered a sacred responsibility. Ecosystem function and resilience have 
always been core cultural values of this governance system. 
The federal governments in both the United States and Canada 
currently play a significant role in transboundary water management in the 
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Columbia Basin, in large part through the Columbia River Treaty. The 
CRT and associated implementation structures is focused on the operation 
of various dams and reservoirs for power production and for local and 
system-wide flood risk management.185 However, the governance and 
decision-making related to land and water throughout the basin occurs at 
nested geographic scales with varying degrees of formal authority. Tribes 
and First Nations, local watershed groups, local governments, and sub-
national laws and agreements play various roles in managing the use of 
natural resources in the international Columbia basin. This preliminary 
inventory of transboundary governance arrangements suggests that any 
future attempt to improve the governance of water and related resources 
in the basin needs to provide a mechanism to better share information 
across these various initiatives and explore opportunities to better 
coordinate activities and work cooperatively.  
The Columbia River Treaty, and associated organizational 
structures, is a relatively effective bilateral agreement between the United 
States and Canada to share benefits and costs by cooperatively managing 
dams and reservoirs for the twin objectives of flood risk management and 
hydropower production. However, the CRT is not an all-inclusive forum 
to govern the use of land, water and related resources in the international 
Columbia Basin consistent with changing social values, environmental 
imperatives, and legal obligations. A new governance arrangement 
appears to be needed that better: (1) accommodates the interests and rights 
of tribes and First Nations; (2) promotes and integrates the full menu of 
objectives identified in the International Joint Commission’s 1944 referral 
that catalyzed the creation of the Columbia River Treaty; and (3) reflects 
the changing laws and social values associated with ecosystem-based 
function. 
 
III.  THE INTERESTS AND ASPIRATIONS OF TRIBES AND FIRST 
NATIONS 
 
The objectives of this section of the report are to: first, clarify the 
interests and aspirations of tribes in the United States and First Nations in 
Canada with respect to the international Columbia Basin; and second, 
identify common interests among First Nations and tribes in the 
international Columbia Basin. 
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A.  Columbia Basin Tribes186 
 
In 1996, a tribal working group in the United States Columbia 
Basin produced a Report of the Inter-tribal Workgroup to the Columbia 
River Basin Tribes for Fish and Wildlife Program Implementation and 
Regional Governance (“Red Paper”).187 The opening section of this report 
clarifies the core values, interests, and vision of tribes in the Columbia 
River Basin: 
 
The Columbia Basin Tribes . . . share a responsibility, vital 
to the life and spirit of the entire Basin, to pursue and 
promote the restoration and naturalization of the Columbia 
Basin ecosystem. The Basin must be viewed as a whole, 
integrated, living web of life and our decision-making must 
be cognizant of all resources . . . water, land, air and human. 
 We are on a common ground with—not superior 
to—other forms of life and must respect all life, not just our 
own. We are also stewards with a responsibility to our 
future generations. In the fulfillment of that responsibility, 
we must seek not only knowledge, but also wisdom. 
 People are part of the fabric of life in the Basin. 
Natural resources are not just commodities to be exploited. 
One value of tribes taking a lead role in restoring watersheds 
and improving habitat for fish and wildlife is that they can 
                                         
186. This sub-section focuses on the interests and aspirations of tribes in 
the United States, and was prepared in consultation with Jim Heffernan (Columbia 
River Inter-Tribal Fish Comm’n) and John Marsh (Confederated Salish & Kootenai 
Tribes). The tribes include the Burns Paiute Tribe, the Coeur d’Alene Tribe, the 
Confederated Salish and Kootenai Tribes of the Flathead Nation, the Confederated 
Tribes of the Colville Reservation, the Confederated Tribes of the Umatilla Indian 
Reservation, the Confederated Tribes and Bands of the Yakama Nation, the 
Confederated Tribes of the Warm Springs Reservation of Oregon, the Cowlitz Indian 
Tribe, the Kalispel Tribe of Indians, the Kootenai Tribe of Idaho, the Nez Perce Tribe, 
the Fort McDermitt Paiute Shoshone Tribe, the Shoshone-Bannock Tribes of the Fort 
Hall Reservation, the Shoshone Paiute Tribe of the Duck Valley Indian Reservation, 
and the Spokane Tribe of Indians, with support from the Columbia River Inter-Tribal 
Fish Commission, Upper Columbia United Tribes, and the Upper Snake River Tribes 
tribal organizations are working together to consider the effects and alternatives 
related to the Columbia River Treaty. 
187. REPORT OF THE INTER-TRIBAL WORKGROUP TO THE COLUMBIA RIVER 
BASIN TRIBES FOR FISH AND WILDLIFE PROGRAM IMPLEMENTATION AND REGIONAL 
GOVERNANCE (May 14, 1996) [hereinafter REPORT OF THE INTER-TRIBAL 
WORKGROUP ] (on file with Public Land & Resources Law Review). 
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teach first-hand how to repair watersheds that have been 
torn apart.188 
 
While the Red Paper focused on the coordination of fish and wildlife 
programs in the United States portion of the international Columbia Basin, 
it also presents a provocative and timely framework for shared governance 
of natural resources in the international Columbia Basin.189  
Before addressing that framework, it is helpful to review several 
additional documents that further clarify and amplify the interests and 
perspectives of tribes in the international Columbia Basin. In January 
2008, the Affiliated Tribes of Northwest Indians adopted a resolution 
recognizing the mutual benefit of the tribes working together on the Treaty 
and calling upon the U.S. Department of State and the Department of the 
Interior to consult with the tribes in the Columbia Basin regarding the 
Columbia River Treaty.190 Over the course of the next two years, tribal 
leaders and representatives met with each other and with representatives 
of the U.S. Entity to discuss their issues and concerns with the Treaty and 
its implementation.191 In July 2009, leaders from the Columbia Basin 
tribes met in Spokane to receive a briefing from the U.S. Entity on the 
status of Phase I of the Columbia River Treaty Review, proceeding jointly 
with the Canadian Entity at that time.192 This was the first major workshop 
where tribal leaders gathered to discuss the CRT. Tribal leaders met again 
in December of that year in Mission, Oregon, to share the broad scope of 
their interests and concerns with the Treaty and began drafting a document 
that outlined their common views.193 In February 2010 during the third 
major workshop, the Columbia Basin tribes agreed to the following 
Common Views on the Future of the Columbia River Treaty: 
 
[t]he present Columbia River power and flood control 
system operations are negatively affecting tribal rights 
and cultural interests throughout the Columbia Basin. The 
Columbia River Treaty is foundational to these 
operations.  
                                         
188. Id. at 1. 
189. Id. at 9-10. 
190. AFFILIATED TRIBES OF NW. INDIANS, RESOLUTION #08-32: RESPECT 
FOR AND INCORPORATION OF AMERICAN INDIAN TRIBAL RIGHTS AND INTERESTS IN 
RENEGOTIATION OF THE UNITED STATES/CANADA COLUMBIA RIVER TREATY (Jan. 25, 
2008), available at http://www.atnitribes.org/sites/default/files/8-32.pdf. 
191. REPORT OF THE INTER-TRIBAL WORKGROUP, supra note 187, at 2-3. 
192. See generally id.  
193. Id. 
  
  
196 PUBLIC LAND & RESOURCES LAW REVIEW Vol. 37 
 
 
The Columbia River Treaty – 
 Was negotiated and continues to be 
implemented without regard to the tribes’ 
unique legal and political relationship with 
the federal government. 
 Is narrowly designed for the benefit of power 
and flood control. 
 Does not include ecological considerations 
for critical tribal natural resources. 
 Does not include considerations of critical 
tribal cultural resources. 
 Created a power and flood control system 
that degraded rivers, First Foods, natural 
resources, and tribal customs and identities. 
 Significantly affects tribal economies. 
 Excludes tribal participation in its 
governance and implementation. 
 Limits what can be accomplished with non-
Treaty agreements to meet tribal resource 
priorities. 
The Columbia River Treaty is under review by the U.S. 
[sic] and Canadian governments for reconsideration in 
2014. Reconsideration of the Treaty provides an 
opportunity for the tribes to seek benefits not realized in 
50 years of Treaty implementation. 
The Columbia Basin tribes’ interests must be 
represented in the implementation and reconsideration of 
the Columbia River Treaty. The Columbia River must be 
managed for multiple purposes, including – 
 Respect for the sovereignty of each tribal 
government—each tribe has a voice in 
governance and implementation of the 
Columbia River Treaty. 
 Tribal cultural and natural resources must be 
included in river management to protect and 
promote ecological processes—healthy and 
useable fish, wildlife, and plant communities. 
 Integrate the tribes’ expertise of cultural and 
natural resources in river management. 
 Equitable benefits to each Tribe in priority to 
other sovereign parties in Columbia River 
management. 
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 Respecting and preserving the benefits of 
settlement agreements with tribes. 
 Recognize tribal flood control benefits. 
 Protecting tribal reserved rights to current 
and future beneficial uses, in a manner 
consistent with ecosystem-based 
management. 
In order to realize these principles, the tribes’ collective 
voices must be included in the implementation and 
reconsideration of the Columbia River Treaty.194 
 
To help advance these common interests, the tribes created the 
Columbia Basin Tribes coalition or network in 2010.195 During the past 
four years, they have prepared issue papers to clarify their interests with 
respect to cultural resources,196 ecosystem-based function,197 restoring fish 
passage,198 and flood risk management.199  
In the Cultural Resources issue paper the Confederated Salish and 
Kootenai Tribes of the Flathead Reservation explain, “cultural resources 
are those resources necessary for the CSKT culture to continue. These 
resources are a basic and sacred foundation to the CSKT way of life—the 
fundamental nature of the tribes’ existence—without which the cultural 
continuity of the tribes is severely impaired.” 200 They go on to explain that 
a significant amount of cultural resources has been lost in the traditional 
territories of the CSKT and continues to be lost, substantially altered, or 
                                         
194. COLUMBIA BASIN TRIBES, COMMON VIEWS ON THE FUTURE OF THE 
COLUMBIA RIVER TREATY (Feb. 25, 2010), available at http://critfc.org/wp-
content/uploads/2015/05/Common-Views-statement.pdf.  
195. Id. 
196. CONFEDERATED SALISH AND KOOTENAI TRIBES OF THE FLATHEAD 
RESERVATION, CULTURAL RESOURCES AND THE COLUMBIA RIVER TREATY: A 
STATEMENT BY THE CONFEDERATED SALISH AND KOOTENAI TRIBES OF THE FLATHEAD 
RESERVATION (May 7, 2013) [hereinafter CULTURAL RESOURCES AND THE COLUMBIA 
RIVER TREATY]. 
197. COLUMBIA BASIN TRIBES COAL. ON THE COLUMBIA RIVER TREATY 
2014/2024 REVIEW, ECOSYSTEM-BASED FUNCTION (June 2013) (on file with Public 
Land & Resources Law Review) [hereinafter ECOSYSTEM-BASED FUNCTION]. 
198. COLUMBIA BASIN TRIBES COAL. ON THE COLUMBIA RIVER TREATY 
2014/2024 REVIEW, RESTORE FISH PASSAGE (undated) (on file with Public Land & 
Resources Law Review) [hereinafter RESTORE FISH PASSAGE].  
199. COLUMBIA BASIN TRIBES COAL. ON THE COLUMBIA RIVER TREATY 
2014/2024 REVIEW, FLOOD RISK MANAGEMENT (undated) (on file with Public Land 
& Resources Law Review) [hereinafter FLOOD RISK MANAGEMENT]. 
200. CULTURAL RESOURCES AND THE COLUMBIA RIVER TREATY, supra 
note 196. 
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destroyed, with increasing frequency. This particular issue paper 
concludes, “[t]he Columbia River Treaty Review provides an opportunity 
and obligation to address cultural resources losses that have occurred, and 
will continue to occur, by federal development of water resources on 
CSKT aboriginal lands.”201 To operationalize this recommendation, the 
issue paper provides a detailed work plan and set of action items.202 
Since time immemorial, the rivers of the Columbia Basin have 
been, and continue to be, the life-blood of the Columbia Basin tribes. The 
tribes define the “ecosystem function” of the Columbia Basin as its “ability 
to provide, protect and nurture cultural resources, traditions, values and 
landscapes throughout its’ length and breadth.”203 Based on this core value 
and understanding, the tribes explain: first, ecosystem-based function was 
not addressed, and therefore not included, when the CRT was 
implemented in 1964; second, it needs to be added to a modernized CRT 
as a primary purpose along with flood risk management and hydropower; 
and third; ecosystem-based function will result in a restored, resilient and 
healthy Columbia Basin watershed. The tribes conclude that, “while much 
has been done to address the adverse effects of hydropower development 
and operations on Columbia Basin ecosystem-based function, it is not the 
same as managing the Columbia Basin to address fish and wildlife listed 
under the Endangered Species Act.”204 “Modernizing the CRT by 
incorporating [ecosystem-based function] and rebalancing the three 
primary purposes will take more regional analysis and deliberation to 
determine appropriate options and actions.”205 
According to the tribes issue paper on restoring fish passage, 
“[t]he upper Columbia River Basin in the U.S. [sic] and Canada once 
produced annual runs of 1 to 3 million salmon and steelhead and provided 
habitat for lamprey, sturgeon[,] and other fish species. These aquatic 
resources were critical to the cultures, spirituality, subsistence, and 
economies of Native Americans and First Nations in Canada.” 206 The 
tribes go on to explain that fish access to the upper basin was irretrievably 
lost with the construction of Grand Coulee Dam and further diminished 
with the construction of other dams in the United States and Canada. The 
potential to restore fish passage in the upper basin was foregone with the 
ratification of the CRT, which led to construction of additional dams, and 
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206. RESTORE FISH PASSAGE, supra note 198, at 2. 
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management of river flows counter to the health and viability of upper 
basin salmon.207  
The cumulative decisions in the United States and Canada to block 
fish access and inundate habitats were made over the objections or without 
consultation and consideration of Native American and First Nations’ 
rights.208 The tribes propose “restoring fish passage and reintroducing 
salmon and other species into areas where they are currently blocked is a 
critical component of future ecosystem management within the CRT. The 
tribes have formulated a pragmatic, bilateral, multi-phased approach to 
salmon passage and reintroduction in the upper Columbia.”209 
Unless the current CRT is adjusted, the United States will lose 
flood risk management benefits in 2024, but will retain the right to “called 
upon” Canada to provide flood storage once the United States has 
exercised “effective use” of its reservoir capacity for flood risk 
management.210 This potential change, coupled with future climate change 
projections, raises questions regarding the capacity and capability of flood 
prevention infrastructure and planning in the Columbia Basin, both for 
local flood risk management in the upper Basin and for system flood risk 
management throughout the Basin, especially for areas of high economic 
value in the lower Basin.211  
The Columbia Basin tribes are concerned that the default change 
to “called upon” and “effective use” after 2024 will adversely affect their 
efforts to enhance ecosystem-based function through a modernized CRT 
because it will more probably than not first require larger and more 
frequent drawdowns at Grand Coulee Dam (Lake Roosevelt) and other 
United States reservoirs in order to provide minimal flood risk prevention; 
second, adversely impact resident fish, cultural resources, navigation, 
recreation, riverbank stability, and public safety through dramatic changes 
in reservoir elevation; and third, limit system capability to provide 
necessary spring and summer flows for salmon.212 To address these 
concerns, the tribes support the pursuit of congressional authorization and 
appropriations for a region-wide public process to assess potential changes 
to the current level of flood risk protection in the Columbia Basin, 
including the potential for adaptive management actions.213 
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As mentioned above, the 1996 tribal working group report 
presented a governance framework to coordinate the planning and 
operations of activities within the Columbia Basin that affect or impact 
fish and wildlife, hydropower, water, and land resources.214 While this 
framework may not be perfect, it provides a comprehensive set of 
principles that may inform and invigorate efforts to design a more 
inclusive, informed, and responsive system for governing the Columbia 
Basin. Echoing the core values, interests, and vision presented above, the 
preamble to the report emphasizes that “Parties must . . . be brought into 
decision-making at the beginning, and there must be a willingness to seek 
consensus. Decision-making must be inclusive.”215 It goes on and presents 
eight principles to improve regional governance in the basin: 
  
1. Tribes in the Basin and state and federal agencies are 
co-managers of the region's fish and wildlife. The rights 
and authorities of all co-managers must be recognized 
and a commitment made to not act unilaterally. 
2. We do not need to establish new legal processes or 
change existing authorities for more effective 
governance but the region does need to move forward 
and develop effective methods for implementing 
already-existing plans. 
3. The authorities and plans for fish and wildlife should 
be reviewed and reconciled. In the future, there must be 
a fully integrated process for planning which promotes 
coordination and respect for the respective roles and 
authorities of the co-managers. 
4. Unilateral federal control of the Basin is inappropriate. 
5. Responsibility for fiscal management should be 
transferred from BPA to the regional fish and wildlife 
agencies and Tribes responsible for implementing 
programs. 
6. There must be fair, effective processes established for 
resolving disputes among sovereigns. Fish and wildlife 
programs based on consensus have the greatest 
likelihood of success but methods other than litigation 
should be available if consensus cannot be achieved. 
7. Integrated resource management must be incorporated 
and efforts to restore watersheds and improve all 
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habitats for anadromous and resident fish and wildlife 
throughout their life cycles must be aggressively 
pursued. 
8. Planning and implementation of fish and wildlife 
programs should be based on sound science, reliable 
information, and careful evaluation and monitoring.216 
 
These principles provide a possible basis to begin negotiating a new 
governance arrangement among the United States and Canadian Entities, 
other federal and state agencies, as well as various stakeholders in the basin. 
 
B.  First Nations 
 
The aboriginal peoples of Canada consist of First Nations, Inuit, 
and Métis people representing eleven different major language groups and 
a population of approximately 700,000 out of a total current population in 
Canada of 35.16 million.217 The federal government of Canada has, 
pursuant to the Canadian Constitution, legislative jurisdiction to make 
laws in relation to “Indians and lands reserved for Indians.” 218 
 
In 1982, Aboriginal peoples of Canada received explicit 
constitutional recognition for the first time. Pursuant to Section 35 of the 
Canadian Constitution:                                                                                                                                                                                                      
 
(1) The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized 
and affirmed. 
(2) In this Act, “Aboriginal Peoples of Canada” includes 
the Indian, Inuit and Métis peoples of Canada. 
(3) For greater certainty, in subsection (1) “treaty rights” 
includes rights that now exist by way of land claims 
agreements or may be so acquired. 
(4) Notwithstanding any other provision of this Act, the 
aboriginal and treaty rights referred to in subsection 
(1) are guaranteed equally to male and female 
persons.219 
                                         
216. Id. (emphasis in original) 
217. Statistics Can., .Aboriginal Peoples in Canada: First Nations People, 
Métis and Inuit, GOV’T OF CAN. (Dec. 23, 2015), https://www12.statcan.gc.ca/nhs-
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218. Canadian Const. Act of 1867, art. VI, § 91. 
219. Id. § 35(1)-(4). 
  
  
202 PUBLIC LAND & RESOURCES LAW REVIEW Vol. 37 
 
 
 
The scope and content of “Aboriginal rights,” “Aboriginal treaty 
rights,” and “Aboriginal title” continues to be the subject of numerous 
decisions and declarations at all levels of the Canadian courts, and the 
interpretation, content, and meaning of these terms continues to evolve.220 
However, in general, “Aboriginal rights” refers to the exercise of certain 
practices, customs, and traditions that were in existence at the time of 
contact between North America’s original inhabitants and Europeans.221 
“Aboriginal title” is a unique concept and the product of the 
historic relationship between First Nations and the Crown.222  Aboriginal 
title provides the titleholder with the beneficial interest in the land, which 
includes the economic benefits of the land.223 Aboriginal title also enables 
the titleholder to proactively use and manage the land.224 Beyond exclusive 
occupation, the test for proving Aboriginal title also requires sufficient 
occupation and in some cases continuous occupation.225 One difficulty is 
that a First Nation that has asserted, but not proven, rights or title claims 
does not appear to have the same rights over the land as a First Nation that 
has proven their rights and title claim in court.226 The uncertainty is 
whether their rights in a specific area may change in the future based on a 
successful rights or title claim or an agreement with the Crown to settle 
their claims.227 Overlapping First Nations land claims are also a significant 
challenge.228 Disputes from overlapping claims may hinder cooperative 
governance.229 
“Treaty rights” typically refers to obligations owed by the 
government to Aboriginal people, typically in return for the surrender of 
land rights.230 Various Aboriginal groups signed treaties with the British 
colonial government before the formation of Canada in 1867, and with the 
Canadian government after that. Although the federal government has 
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generally tried not to reopen these historic treaties, specific claims arising 
from the alleged non-fulfilment of treaties and other lawful obligations, or 
from the alleged improper administration of lands and other assets under 
the Indian Act or other formal agreements, continue to be brought forward 
for negotiation and litigation.231 
In areas where treaties were not signed, for example, most of the 
Province of British Columbia and portions of the northern Territories, 
various comprehensive land claim negotiations have been initiated to 
clarify the rights of various Aboriginal peoples to certain lands and 
resources, and to facilitate their economic growth and self-sufficiency.232 
Such claims are usually based on the concept of continuing Aboriginal 
rights and title, which have not been dealt with by historic treaties or other 
specific agreements, and involve negotiations between the Aboriginal 
group, the federal government, and applicable provincial or territorial 
governments. Some comprehensive land claim agreements have been 
concluded but many other claims are outstanding. Not all First Nations 
have participated, or are continuing to participate, in negotiations leading 
to land claims agreements.233 
Comprehensive land claim negotiations usually include such 
issues as the transfer of certain lands to some Aboriginal groups, the 
establishment of various institutions ensuring the involvement of 
Aboriginal peoples in a variety of decisions, the establishment of protected 
areas, and provisions in contemplation of Aboriginal groups' sharing in 
royalties generated from the development of non-renewable resources.234 
Recently the Province of British Columbia has been developing 
mechanisms for Aboriginal groups' sharing in royalties generated from the 
development of non-renewable resources outside of the comprehensive 
land claim process.235  
The approach of developing incremental agreements with First Nations 
has created a patchwork of British Columbia and First Nations agreements 
that partially define an evolving relationship between British Columbia 
and various First Nations.236 
There are many names for these strategic engagement 
agreements—some are called Shared Decision Making Agreements.237 
They are all available on the British Columbia Ministry of Aboriginal 
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Relations and Reconciliation website under “Acts, Agreements, Treaties, 
and Land Claims.”238  
The confirmation in 2003 of the legal duty of various governments 
to consult with Aboriginal groups whose rights may be impacted by a 
government decision was another foundational development in Aboriginal 
law in Canada.239 
In 2014, the Supreme Court of Canada issued its decision in 
Tsilhqot’in Nation v. British Columbia.240 According to the Supreme Court 
of Canada in Tsilhqot’in “Aboriginal title” is “collective title held not only 
for the present generation but for all succeeding generations.”241 “It cannot 
be . . . encumbered in ways that would prevent future generations of the 
group from using and enjoying it.”242 “Nor can the land be developed or 
misused in a way that would substantially deprive future generations of 
the benefit of the land.”243 The Supreme Court of Canada acknowledged 
that governments could infringe Aboriginal title in the name of “a 
compelling and substantial public purpose,” such as infrastructure projects 
of national significance.244 However, the Supreme Court of Canada stated, 
“the government must act in a way that respects the fact that aboriginal 
title is a group interest that inheres in present and future generations. . . . 
[I]ncursions on aboriginal title cannot be justified if they would 
substantially deprive future generations of the benefit of the land.”245  
The Supreme Court of Canada left the specifics to be decided on 
a case-by-case basis. “Whether a particular use is irreconcilable with the 
ability of succeeding generations to benefit from the land will be a matter 
to be determined when the issue arises.”246 The key point to be drawn from 
the Tsilhqot’in decision is that the rights and duties of First Nations and 
the relationship between First Nations and the provincial government are 
in a state of flux, subject to widely varying interpretations and evolving 
both in law and politically.  
  Various Canadian First Nations having longstanding historical 
interests in the international Columbia Basin include the Ktunaxa, 
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Okanagan, Shuswap and Sinixt.247 None of these First Nations have ceded 
their land and water rights or their sovereignty, nor have they yet 
completed a comprehensive land claims negotiation resulting in a modern 
treaty. The key interests of First Nations in the international Columbia 
Basin have identified, both individually and collectively, include:  protect 
aboriginal rights and titles; protect and restore salmon and salmon 
fisheries; protect and restore cultural heritage resources; promote and 
support ecosystem-based values and management; provide more stable 
lake levels in Lake Koocanusa by modifying the operation of Libby Dam; 
and share in the economic benefits associated with the dams and reservoirs 
on the Columbia River.248 
 
C.  Toward Common Interests 
 
While the interests of tribes and First Nations vary to some degree, 
they appear to share at least the following interests with respect to 
governing the use of land, water and related resources in the international 
Columbia Basin.249 
Procedural Interests:250 
 Play an active, ongoing, and equitable role in the negotiation 
and implementation of agreements governing the use of land, 
water and related resources in the basin; 
 Share authority, decision-making power, and responsibility in 
the ongoing governance of land, water and related resources 
in the basin by moving beyond mere consultation to 
accommodation of their interests through shared governance; 
 Ensure the recognition and protection of indigenous rights, 
responsibilities, and interests in transboundary agreements 
and governance arrangements; 
 Integrate traditional indigenous knowledge and interests in the 
ongoing conservation and management of land and water in 
the basin; and 
 Ensure that land and water is conserved and managed from a 
holistic and integrated perspective (i.e., integrate water 
decision-making for water quantity and quality, and integrate 
water and land-use decisions). 
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Psychological Interests:251 
 Be treated with respect as sovereign partners in the ongoing 
conservation, management, and equitable sharing of benefits 
and costs of the international Columbia Basin. 
Substantive Interests: 
 Provide opportunities for “sustainable development," 
otherwise known as “development that meets the needs of the 
present without compromising the ability of future 
generations to meet their own needs.”252 Operationally, this 
means promoting and supporting livable communities, vibrant 
economies, and healthy landscapes;253 
 Tribes and First Nations should participate in the equitable 
sharing of economic and other benefits, including those 
associated with hydropower production, irrigation, and flood 
control in the international Columbia Basin;254 
 Protect and restore the cultural heritage resources of tribes and 
First Nations in the international Columbia Basin;255 
 Integrate fish passage and reintroduction programs as an 
essential element to consider when contemplating the future 
of the Columbia River Treaty.256  
 Add ecosystem-based function as a third primary purpose of 
the Columbia River Treaty. This would mean that ecosystem-
based function is fully integrated with flood risk management 
and hydropower into the operations and recognized benefits 
of the CRT.257 
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The tribes and First Nations released Fish Passage and 
Reintroduction into the U.S. and Canadian Upper Columbia River in 
February 2014.258 The report is meant to inform the U.S. Entity, the 
Canadian Entity, our respective federal governments and other sovereigns 
of the elements of the tribes’ and First Nations’ proposal for integrating 
fish passage as an essential element of modernizing the Columbia River 
Treaty. This is a bilateral effort that will require international actions under 
the Treaty. 259 
According to the paper’s cover letter to the U.S. Entity, the 
Columbia Basin tribes and First Nations believe this comprehensive 
approach would “right many historical wrongs that Columbia River 
development imposed on indigenous peoples by separating us from our 
salmon and other fishery resources integral to our culture, subsistence, 
health and economic well being.”260 “Reintroduction of salmon and other 
species is proposed through a pragmatic and phased approach to fish 
passage planning, research, testing, and design/construction followed by 
monitoring, evaluation, and adaptive management,” according to the tribal 
paper.261 “Each phase of this ecosystem recovery program would be 
pursued based on the knowledge gained and successful outcomes from 
previous phases.”262 With recent and significant advancements in 
transboundary collaboration and legal and technical knowledge, Columbia 
River Treaty reconsideration is the appropriate opportunity “to reconcile 
the consequences of past, which were narrowly-focused decisions on river 
development and operations.”263 
 
 
 
 
                                         
258. Id. 
259. Id. at 5. 
260. Letter from the Columbia Basin Tribes Coalition to Elliot E. 
Mainzer, Chair U.S. Entity, Columbia River Treaty Administrator, Bonneville Power 
Administration and Brigadier Gen. John S. Kem, U.S. Entity, Columbia River Treaty 
Division Commander, Northwestern Division U.S. Army Corps of Engineers (Feb. 
14, 2014), available at 
http://www.ucut.org/Fish_Passage_and_Reintroduction_into_the_US_And_Canadia
n_Upper_Columbia_River.pdf. 
261. FISH PASSAGE AND REINTRODUCTION INTO THE U.S. AND CANADIAN 
UPPER COLUMBIA RIVER, supra note 247. 
262. Id. 
263. Id.  
  
  
208 PUBLIC LAND & RESOURCES LAW REVIEW Vol. 37 
 
 
IV.  THE ROLE OF INDIGENOUS PEOPLE IN TRANSBOUNDARY 
WATER MANAGEMENT: LESSONS FOR THE COLUMBIA 
RIVER TREATY 
 
Given the common interests and aspirations of tribes and First 
Nations in the international Columbia Basin, along with their historic role 
in governing the use of water and related resources in this basin, what are 
the options and opportunities for tribes and First Nations to play a 
meaningful in the negotiation and implementation of the Columbia River 
Treaty?   
The rules, procedures, and norms governing the role of indigenous 
people in the negotiation and implementation of international agreements 
come from a combination of international law and domestic law. The laws 
and traditions of tribes and First Nations in the international Columbia 
Basin, along with several other imperatives that emerge from policy and 
practice, also shape the degree to which tribes and First Nations could and 
should be involved in the negotiation and implementation of water and 
related agreements for the international Columbia Basin.  
 
A.  International Law 
 
International law is a set of rules and policies that sovereign states 
use to manage their relations. There are no exact equivalents in the 
international legal system to the bodies that typically make up a national 
legal system. 
Historically, the main concept of international law is 
“sovereignty,” defined as “[t]he supreme, absolute, and uncontrollable 
power by which an independent state is governed.”264 However, a state’s 
sovereign power to control activities inside its boundaries is limited by the 
international legal rules that the state has agreed to follow. . . . Sovereign 
states make the rules that govern their citizens and that apply within the 
limits of their territorial jurisdiction, including the land within their 
borders, internal waters, territorial seas and the air above these areas 
extending to the point at which the legal regime of outer space begins.”265  
International law is derived from express written agreements 
between sovereign states, usually called international treaties, as well as 
from other sources such as the customary practice of states that believe 
                                         
264. WEST’S ENCYCLOPEDIA OF AMERICAN LAW (2d ed. 2008). 
265. RICHARD KYLE PAISLEY, REFERENCE & TRAINING MANUAL: GLOBAL 
INTERNATIONAL WATERS GOVERNANCE INITIATIVE 12 (Aug. 2013), available at 
http://www.internationalwatersgovernance.com/uploads/1/3/5/2/13524076/internatio
nal_waters_governance_reference_and_training_manual_august_2013.pdf. 
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they are legally required to conform to certain practices.266  International 
treaties affect only those states that consent or agree to be legally bound 
by such agreements.  International law encompasses global, multilateral 
or bilateral agreements, as well as customary law, state practice, 
institutions that develop and administer the law, and the extra-territorial 
application of domestic law.267  
States that negotiate and ratify international treaties intend to be 
legally bound and are expected to make all efforts to comply with these 
laws.268 International treaties are created to codify existing and emerging 
practices and to create new binding rules.269 The international rules 
concerning international treaties that have developed over years of state 
practice have been collected and codified in a treaty called the Vienna 
Convention on the Law of Treaties (“Vienna Convention”).270 The Vienna 
Convention defines an international treaty, outlines the procedures for 
states to demonstrate their consent to be bound by the treaty, sets the rules 
for treaty procedure, and addresses other matters such as determining 
priority between treaties.271 
 
 
                                         
266. Dante A. Caponera, The Role of Customary International Water Law, 
in WATER RESOURCES POLICY FOR ASIA: PROCEEDINGS OF THE REGIONAL SYMPOSIUM 
ON WATER RESOURCES POLICY IN AGRO-SOCIO-ECONOMIC DEVELOPMENT, DHAKA, 4-
8 AUGUST 1985 365, 367-68, 372, 380-81 (Mohammed Ali, George Radosevich & 
Akhar Ali Khan, eds., 1985).   
267. PAISLEY, supra note 265, at 28. 
268. PAISLEY, supra note 265, at 12. The stages of developing a treaty 
typically include:  (1) identification of the problem; (2) building political consensus 
to address the problem; (3) convening meetings to draft the treaty text by negotiation; 
(4) signing the completed treaty; (5) ratification, acceptance, approval or accession to 
the treaty (alternate procedures for making the treaty binding on a state); (6) the treaty 
comes into force; (7) elaborating on the treaty, or developing more detailed actions 
that must be taken, either in a protocol to the treaty or through Plans of Action or 
programs of work that set out what needs to be done; and (8) amendments to the treaty 
and expanding on the treaty secretariat’s program of work. FOOD AND AGRIC. ORG. OF 
THE UNITED NATIONS, TRAINING MANUAL: INTERNATIONAL WATERCOURSES/RIVER 
BASINS INCLUDING LAW, NEGOTIATION, CONFLICT RESOLUTION AND SIMULATION 
TRAINING EXERCISES (2011), available at 
http://www.fao.org/nr/water/faonile/products/docs/manuals/training_manual.pdf. 
269. Id. at 13. 
270. UNITED NATIONS, VIENNA CONVENTION OF THE LAW OF TREATIES, 
(May 23, 1969), available at 
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-
18232-English.pdf.  
271. Id. 
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B.  International Water Law 
 
In seeking to better conserve and manage a prominent 
international drainage basin the tribes and First Nations in the international 
Columbia basin are not alone.  There are over 260 freshwater international 
watersheds that cross the political boundaries of two or more countries.272 
“International [river] basins cover 45.3% of the land surface of the earth, 
affect about 40% of the world’s population, and account for approximately 
80% of global river flow.”273 International river basins have “certain 
characteristics that make their management especially challenging, the 
most notable of which is the tendency for regional politics to regularly 
exacerbate the already difficult task of understanding and managing 
complex natural systems.”274  
According to Wolf et al., there are critical lessons learned from the 
global experience in international waters issues. First, water crossing 
international boundaries can cause tensions between nations that share the 
basin. While the tension is not likely to lead to warfare, early coordination 
between riparian states can help ameliorate the issue. Second, once 
international institutions are in place, they can be tremendously resilient over 
time, even between otherwise hostile riparian nations, and even as conflicts 
are waged over other issues. Third, more likely than violent conflict among 
states is a gradual decreasing of water quantity or quality, or both, which over 
time can affect the internal stability of a nation or region, and act as an irritant 
between ethnic groups, water sectors, or states or provinces. The resulting 
instability may have ripple effects in the international arena. Fourth, the 
greatest threat of the global water crisis to human security comes from the 
fact that millions of people lack access to sufficient quantities of clean water 
for their well being.275 
In response to this set of challenges, most experts agree that, 
 
[m]eaningful progress in improving water resources 
management across jurisdictional boundaries requires 
effective mechanisms to be developed for an informed and 
structured dialogue about contentious issues as a means of 
                                         
272. FOOD AND AGRIC. ORG. OF THE UNITED NATIONS, supra note 268, at 
9. 
273. Id.  
274. Id. 
275. Aaron T. Wolf, Shira B. Yoffe & Mark Giordano, International 
Waters: Identifying Basins at Risk, 5 WATER POLICY 29 (2003), available at 
http://www.transboundarywaters.orst.edu/publications/abst_docs/Wolf_et_al_Water
_Policy_BAR.pdf. 
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resolving disagreements as they arise, and an agreed means 
for implementing the decisions that are taken. This requires 
an open and transparent process to be put into effect, one 
that facilitates the development of mutual trust and 
understanding over time. Creating [international] [River 
Basin Organizations (“RBO”)] has been actively promoted 
as a way of peacefully managing shared water resources and 
there are many good examples of RBOs from across the 
globe.276 
 
The foundation of international water law is the United Nations 
Convention on the Law of the Non-navigational Uses of International 
Watercourses.277 This UN Convention, completed in 1997 and entered into 
force on August 16, 2014, reflects the fundamental rules of customary 
international law applicable in the field.278  
This convention has been reinforced by the judgment of the 
International Court of Justice in the case concerning the Gabčíkovo - 
Nagymaros Project (Hungary/Slovakia), which confirmed that the 1997 
UN Watercourses Convention enshrining the principle of equitable and 
reasonable utilization reflected customary international law.279 Also of key 
historical importance are the 1966 Helsinki Rules that codified the concept 
of each basin state in an international drainage basin being entitled to a 
reasonable and equitable share of the beneficial uses of shared 
international waters.280 
                                         
276. GLOBAL INT’L WATERS GOVERNANCE INITIATIVE, INTERNATIONAL 
WATERS AND GOVERNANCE: REFERENCE AND TRAINING MANUAL 9 (Aug. 2013), 
available at 
http://www.internationalwatersgovernance.com/uploads/1/3/5/2/13524076/internatio
nal_waters_governance_reference_and_training_manual_august_2013.pdf. 
Commissions and other bi/multilateral organizations are especially relevant to the 
management, allocation, protection, and development of international waters. Such 
entities have been employed on a multitude of international rivers in Europe; in North 
America on the Great Lakes, the Rio Grande and the Colorado River; in Africa on the 
Okavango and Zambezi Rivers and for Lake Chad; in Asia on the Mekong River; and 
in Latin America on the frontier waters between Guatemala and Mexico and on the 
Uruguay River.  
277. Convention on the Law of the Non-Navigational Uses of 
International Watercourses, supra note 42. 
278. Id.  
279. Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, I.C.J. 
Reports 1997, 7 (Int’l Ct. of J. Sept. 25 1997), available at http://www.icj-
cij.org/docket/files/92/7375.pdf. 
280. INT’L LAW ASS’N, THE HELSINKI RULES ON THE USES OF THE WATERS 
OF INTERNATIONAL RIVERS arts. I-XI, IV (Aug. 1966), available at 
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The practical influence of these legal norms are defined by four 
basic rules that have universal application, including to the international 
Columbia Basin. First, states agree to use an international watercourse in 
a way that is “equitable and reasonable” vis-à-vis other states sharing the 
watercourse. Second, states agree to take “all appropriate measures” to 
prevent “significant harm” to co-riparian states. Third, states agree to 
provide “prior and timely notification” to other international watercourse 
states concerning any “new use or change in existing uses” of an 
international watercourse, together with relevant technical information, 
and that it “consult” with the other international watercourse states. 
Fourth, states agree to protect ecosystems of international watercourses 
(this principle is thought to be still emerging and does not yet rise to the 
same level of recognition as the three other basic rules).281 
 
1.  Equitable and Reasonable Utilization 
 
The most fundamental rule of international water law is equitable 
and reasonable utilization. In the Gabčíkovo-Nagymaros Project case, the 
International Court of Justice referred to the “basic right [of a state] to an 
equitable and reasonable sharing of the resources of an international 
watercourse.” 282 
This obligation requires each riparian state to ensure, in an 
ongoing manner, that its use is equitable and reasonable vis-à-vis other 
riparian states. What is equitable and reasonable in any given case may be 
                                         
http://www.unece.org/fileadmin/DAM/env/water/meetings/legal_board/2010/annexe
s_groundwater_paper/Annex_II_Helsinki_Rules_ILA.pdf; see also INT’L LAW 
ASS’N, THE HELSINKI RULES (1967) (for commentary on the rules), available at 
http://www.internationalwaterlaw.org/documents/intldocs/Helsinki_Rules_with_co
mments.pdf. Coming from the non-governmental International Law Association 
(“ILA”), the Helsinki Rules, a predecessor to the 1997 United Nations Watercourses 
Convention, are not intergovernmentally authoritative, technically speaking. 
However, they reflect many years of research by a representative body of international 
law experts, and therefore are clearly persuasive authority within the terms of Article 
38(1)(d) of the Statute of the International Court of Justice. See Stat. of the I.C.J., art 
38(1)(d). 
281. These rules are generally utilized by international organizations. For 
example, the World Bank has at least three documents reflecting these principles: 
WORLD BANK, OPERATIONAL POLICIES: OP 7.50 – PROJECTS ON INTERNATIONAL 
WATERWAYS (Mar. 2012), available at http://go.worldbank.org/NEYC01UF60; GP 
7.50: Good Practice – Projects on International Waterways, in, SALMAN M. A. 
SALMAN, THE WORLD BANK POLICY FOR PROJECTS ON INTERNATIONAL WATERWAYS: 
AN HISTORICAL AND LEGAL ANALYSIS, 261 (2009), available at 
https://openknowledge.worldbank.org/handle/10986/2631. 
282. Gabčíkovo-Nagymaros Project, I.C.J. Reports 1997 at 54. 
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determined only by taking into account all relevant factors and 
circumstances—both natural (e.g., climate and hydrography) and human-
related (e.g., social and economic needs of the riparian states, effects of 
uses in one state on co-riparians, existing and potential uses, etc.).283   
A logical corollary of the principle equitable and reasonable 
utilization is the proposition that sovereign states sharing an international 
drainage basin are obliged to equitably and reasonably share (downstream) 
benefits.284 
“Many countries sharing international watercourses have found 
that systematic communication may be effectively and efficiently 
accomplished through a joint management mechanism, such as a 
commission. . . . Absent such an organization or some other system to 
facilitate regular communication, it can be challenging at best to maintain 
a regime of utilization that is equitable vis-à-vis a state’s co-riparians.”285 
 
2.  Prevention of Significant Harm 
 
Another fundamental rule of international water law is that one 
state should not cause “significant harm” to another. According to Aaron 
T. Wolf in Sharing Water, Sharing Benefits: 
 
[t]his principle has been recognized in several important 
decisions in international cases. However, the application 
of the principle to international watercourses is highly 
controversial. While it is clear that one state may not 
intentionally cause harm to another through, [for 
example], flooding or deliberate releases of toxic 
pollution, there is dispute about whether one state’s use 
that reduces the available supply in another state is 
prohibited by this norm. 
[An alternative perspective is] that the latter 
situation is governed first and foremost by the principle 
of equitable utilization: if harm is caused through a pattern 
of utilization that is otherwise equitable, it should not be 
prohibited. Otherwise, for example, a later-developing 
                                         
283. AARON T. WOLF, SHARING WATER, SHARING BENEFITS: WORKING 
TOWARDS EFFECTIVE TRANSBOUNDARY WATER RESOURCE MANAGEMENT 114 
(2010). 
284. Richard Kyle Paisley, Adversaries into Partners: International Water 
Law and the Equitable Sharing of Downstream Benefits, 3 MELB. J. INT’L L. 280, 281-
82 (2002). 
285. WOLF, supra note 287. 
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upstream state would be prevented from developing the 
portion of an international watercourse in its territory to 
the extent that such development impaired existing uses 
in downstream states. This view—that in respect of 
apportionment, the principle of equitable utilization 
prevails over that of harm prevention if the two come into 
conflict—would appear to be borne out by the UN 
Convention. Moreover, the International Court of Justice 
in the Danube Case referred only to the principle of 
equitable utilization when addressing the parties’ 
respective rights to the uses and benefits of the river; the 
principle of prevention of harm figured only, although 
importantly, as a constraint on actions that would affect 
the environment of other states. 
Regardless of its relationship to equitable 
utilization, the duty to prevent significant harm to other 
states is not absolute; it requires that a country exercise its 
best efforts to prevent harm. Whether a state has complied 
with this obligation will thus be, in part, a function of its 
capability to do so. Presumably, therefore, developing 
countries would generally have more leeway in this 
regard than developed countries by virtue of the greater 
capacity of the latter to prevent harm to co-riparians. 286 
 
3.  Prior and Timely Notification 
 
According to Wolf: 
 
[a]lthough it has been controversial in the past, today 
there is little doubt that customary international water law 
requires a state planning a new use to provide prior and 
timely notice to other states that the use might adversely 
affect them. This rule applies to all projects that have the 
potential to change the regime of the watercourse in a way 
that would be prejudicial to other riparian states. In its 
classical conception, this principle applies to projects 
(including both new uses and changes in existing uses) 
that may have adverse impacts upon other states. More 
recently it has been recognized that adverse legal effects 
should also be covered by the rule. Thus, for example, a 
                                         
286. Id. at 114-115. 
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planned project in a downstream state might, when 
implemented, make it impossible for an upstream state to 
implement a project of its own without running the risk 
that its project would result in its overall utilization being 
considered inequitable. Because of this possibility, 
notification should be provided to co-riparian states of all 
planned projects of significance, even if they do not have 
the potential for causing adverse factual effects in those 
states. 
Once notification has been provided, the state in 
which the project is planned has a duty to consult with the 
potentially affected state or states. The states are expected 
to arrive at an equitable resolution of any differences 
between them with regard to the project.287 
 
This principle implies another key rule of international water law—
equitable participation. As Wolf explains: 
 
[o]ften an international watercourse will be used so 
intensively by co-riparian states that it will be necessary 
for them to take affirmative steps, such as construction or 
maintenance of works or some type of regulation, to make 
it possible for all riparian states to utilize the shared 
watercourse equitably. In the Danube Case, the 
International Court of Justice stressed the importance of 
equitable participation in the “common utilization of 
shared water resources for the achievement of the several 
objectives mentioned in the Treaty [in question].288 
 
4.  Ecosystem Protection 
  
In Sharing Water, Sharing Benefits, Wolf also states: 
 
[t]he UN Convention provides that states sharing an 
international watercourse have an obligation to protect 
and preserve the watercourse’s ecosystems. While this 
obligation is not tied to harm to other states, it seems 
unlikely that a co-riparian would assert a violation unless 
                                         
287. Id. at 113-115. 
288. Id. at 114; see Gabckovo-Nagymaros Project, I.C.J. Reports 1997 at 
125-54. 
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it had suffered some harm. More specifically, states are 
required to prevent, reduce and control pollution that may 
cause significant harm to co-riparians. Like the obligation 
to prevent significant harm, this duty is one of due 
diligence.289  
 
C.  Other Relevant International Law 
 
1.  Declaration on the Rights of Indigenous People 
 
The United Nations General Assembly adopted the Declaration 
on the Rights of Indigenous Peoples (“Declaration”) during its 61st session 
at UN Headquarters in New York City on September 13, 2007.290 While it 
is not a legally binding instrument under international law, it does 
“represent the dynamic development of international legal norms and it 
reflects the commitment of the UN's member states to move in certain 
directions.”291 The UN also describes the Declaration as setting “an 
important standard for the treatment of indigenous peoples that will 
undoubtedly be a significant tool towards eliminating human rights 
violations against the over 370 million indigenous people worldwide and 
assist them in combating discrimination and marginalization.”292 
Although Canada, the United States, Australia, and New Zealand 
initially voted against the Declaration, all have subsequently signed.293 
However, in 2007 during the United Nations General Assembly, and again 
upon signing, Canada placed on record its concerns with various 
provisions of the Declaration, including provisions dealing with lands, 
territories and resources; free, prior, and informed consent when used as a 
veto; self-government without recognition of the importance of 
negotiations; intellectual property; military issues; and the need to achieve 
                                         
289. Id. at 115. 
290. Stefania Errico, The UN General Assembly Adopts the Declaration 
on the Rights of Indigenous Peoples, 11 AM. SOC’Y OF INT’L LAW INSIGHTS 25 (Oct. 
9 2007), available at https://www.asil.org/insights/volume/11/issue/25/un-general-
assembly-adopts-declaration-rights-indigenous-peoples. 
291. UNITED NATIONS PERMANENT FORUM ON INDIGENOUS ISSUES: 
FREQUENTLY ASKED QUESTIONS:  DECLARATION ON THE RIGHTS OF INDIGENOUS 
PEOPLES 2, available at http://www.un.org/esa/socdev/unpfii/documents/dec_faq.pdf 
(last visited May 7, 2016). 
292. Id. 
293. Errico, supra note 290. 
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an appropriate balance between the rights and obligations of Indigenous 
peoples, States and third parties.294  
When it finally signed the Declaration in 2007, Canada described 
it as an “aspirational document that speaks to the individual and collective 
rights of Indigenous peoples, taking into account their specific cultural, 
social and economic circumstances” and a “not legally binding [document 
that] do[es] not reflect customary international law, or change Canadian 
laws.”295 However, the fact that the Declaration has managed to 
successfully showcase indigenous rights on the world stage is a very major 
accomplishment. 
 
2.  International Convention on Biological Diversity 
 
Consistent with the interest and commitment of tribes and First 
Nations to integrate ecosystem function as a formal and equal objective of 
the CRT, the United Nations Convention on Biological 
Diversity (“Convention”) is a multilateral international treaty that 
embodies similar goals.296 The Convention has three main objectives:  
conservation of biological diversity; sustainable use of its components; 
and fair and equitable sharing of benefits arising from genetic resources.297 
The purpose of the Convention is to develop national strategies 
for the conservation and sustainable use of biological diversity.298 The 
Convention is often seen as a key document regarding sustainable 
development. 
The Convention was opened for signature at the United Nations 
Conference on Environment and Development, the “Earth Summit,” in 
Rio de Janeiro, Brazil on June 5, 1992.299 The Convention entered into 
force on December 29, 1993, ninety days after the thirtieth ratification, as 
stated in its Article 36.300 It has now been ratified by 190 parties (189 
countries and the European Community).301 
                                         
294. Indigenous and N. Aff., Can., Canada's Statement of Support on the 
United Nations Declaration on the Rights of Indigenous Peoples, GOV’T OF CAN. 
(Nov. 12, 2010), available at http://www.aadnc-
aandc.gc.ca/eng/1309374239861/1309374546142. 
295. Id. 
296. UNITED NATIONS, CONVENTION ON BIOLOGICAL DIVERSITY (1992), 
available at https://www.cbd.int/doc/legal/cbd-en.pdf. 
297. Id. at 1-2. 
298. Id. 
299. Convention on Biological Diversity, History of the Convention, 
www.cbd.int, https://www.cbd.int/history/default.shtml (last visited Apr. 15, 2016). 
300. Id. 
301. Id. 
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The Convention confirmed for the first time in international law 
that the conservation of biological diversity is “a common concern of 
humankind” and is an integral part of the development process.302 The 
agreement covers all ecosystems, species, and genetic resources and links 
traditional conservation efforts to the economic goal of using biological 
resources sustainably. The Convention sets principles for the fair and 
equitable sharing of the benefits arising from the use of genetic resources, 
notably those destined for commercial use. It also covers the rapidly 
expanding field of biotechnology through its Cartagena Protocol on 
Biosafety, addressing technology development and transfer, benefit-
sharing and biosafety issues. Importantly, the Convention is legally 
binding; countries that join it are obliged to implement its provisions.303 
The Convention reminds decision-makers that natural resources 
are not infinite and sets out a philosophy of sustainable use.  
 
While past conservation efforts were aimed at protecting 
particular species and habitats, the Convention recognizes 
that ecosystems, species and genes must be used for the 
benefit of humans. However, this should be done in a way 
and at a rate that does not lead to the long-term decline of 
biological diversity. 
The convention also offers decision-makers 
guidance based on the precautionary principle that where 
there is a threat of significant reduction or loss of 
biological diversity, lack of full scientific certainty should 
not be used as a reason for postponing measures to avoid 
or minimize such a threat.  
The Convention acknowledges that substantial 
investments are required to conserve biological diversity. 
It argues, however, that conservation will bring us 
significant environmental, economic and social benefits 
in return.304 
 
 
                                         
302. UNITED NATIONS DECADE ON BIODIVERSITY, CONVENTION ON 
BIOLOGICAL DIVERSITY, available at 
https://www.cbd.int/undb/media/factsheets/undb-factsheet-cbd-en.pdf (last visited 
Apr. 15, 2016). 
303. Id. 
304. Sustaining Life on Earth, CONVENTION ON BIOLOGICAL DIVERSITY, 
https://www.cbd.int/convention/guide/default.shtml?id=action (last visited Apr. 15, 
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D.  The Role of Indigenous People in the Governance of International 
Waters 
 
Within the broad framework of international law and international 
water law as explained above, the role of indigenous people in the 
governance of international waters is further defined by specific 
international and domestic legal norms. This section begins by explaining 
the international legal norms for participation in the international law 
arena, followed by a review of evolving practice within the United States 
and Canada. 305 
  
1.  International Law 
 
The Vienna Convention, as discussed above, contains much of the 
international legal norms regarding international treaties; however, the 
Vienna Convention is silent as to the capacity of other entities, such as 
tribes and First Nations, to participate in the process of negotiating and 
implementing international treaties. 306 The capacity to be a party to an 
agreement that is subject to international law is also closely tied to the 
question of the status of that party as a subject of international law. “A 
[s]tate is clearly a subject of international law and [s]tates can endow 
others (such as international organizations) with the same capacity.”307  
According to Bankes and Cosens, indigenous people at one time 
appear to have been regarded as having the capacity to conclude treaties 
governed by international law, such as peace and friendship treaties during 
the 18th Century.308 However, the interests and legal standing of 
indigenous peoples in both international and domestic law appears to have 
been increasingly marginalized over the years, such that their treaty 
making capacity is now more an open question.309   
                                         
305. The following discussion in part draws in part on materials 
presented by Nigel Bankes and Barbara Cosens in The Future of the Columbia River 
Treaty, Munk School of Global Affairs (2012) available at 
http://munkschool.utoronto.ca/wp-
content/uploads/2012/07/Bankes_and_Cosens_POWI_2012.pdf.  
306. Id. at 22.  
307. Id. at 23. 
308. Id. at 23; see also Paust, Jordan J., Nonstate Actor Participation in 
International Law and the Pretense of Exclusion, 51 VA. J. INT'L L. 977, 979-84 
(2011). 
309. Cf. Article 37 of the United Nation Declaration on the Rights of 
Indigenous Peoples states that indigenous peoples have “the right to the recognition, 
observance and enforcement of treaties, agreements and other constructive 
arrangements concluded with States.” United Nations Declaration on the Rights of 
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The draft Nordic Saami Convention, however, provides an 
interesting precedent for how indigenous people were meaningfully 
involved in an international negotiation involving the international 
governance of natural resources.310 The Saami people are indigenous to 
northern Finland, Norway and Sweden as well as of the Kola Peninsula in 
the Russian Federation.311 Like other indigenous people around the globe, 
the Saami people have struggled for recognition of their interests and legal 
rights.312  Among other things, national borders drawn by these countries 
divided Saami traditional territories.313 Consequently, the Saami people 
have repeatedly called on the countries to mitigate or preferably remove 
the problems these borders create for the fellowship of the Saami 
people.314   
To advance their interests, the Saami people created the Saami 
Council in 1956.315 The Saami Council is considered one the oldest 
international indigenous organizations in the world and is an umbrella 
organization with fifteen members appointed by the major Saami 
organizations in Finland, Norway, Russia, and Sweden. In 1986, the Saami 
Council proposed that the four countries where their people lived should 
work jointly with the Saami people to develop a convention to clarify and 
affirm the Saami people’s rights as an indigenous people and to address 
the problems associated with national borders.316  
In 1996, Finland, Norway, and Sweden appointed a committee to 
investigate the need for a Saami Convention.317 In 1998, the committee 
answered this question in the affirmative and recommended that an Expert 
Group be appointed to craft a draft Convention. A draft was prepared by 
an “Expert Group” comprised of state representatives from Norway, 
Sweden, and Finland and representatives of each of the three Saami 
parliaments. The draft Saami Convention addresses a number of issues of 
concern to indigenous people divided by international boundaries, 
                                         
Indigenous Peoples, A/RES/61/295, 61st Sess. (United Nations Gen. Assembly Sept. 
13, 2007), available at 
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf. 
310. Bankes & Cosens, supra note 305, at 24. 
311. Timo Koivurova, The Draft for a Nordic Convention, 6 EUR. Y.B. 
OF MINORITY ISSUES 1 (2006) available at 
http://www.arcticcentre.org/loader.aspx?id=04e81223-028e-4315-a669-
cb8830b22d6b.  
312. Id. at 103. 
313. Id. at 108. 
314. Id.  
315. Id. at 104-107. 
316. Id. 
317. Id. at 106-107. 
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including land and resource rights.318 
Norway, Sweden, and Finland are currently engaged in 
negotiations to reach a final agreement on the final text of the Saami 
Convention.319 At this point those countries resolved that the Saami 
parliaments will not be a party to the ultimate agreement, apparently due 
to concerns that this may preclude the instrument’s standing as a treaty 
under international law. However, the parties have also agreed that the 
Saami Convention will not enter into force unless and until the three Saami 
parliaments have also ratified.320 
Another approach to integrating the interests and rights of 
indigenous people into international agreements—albeit less than ideal—
is the recent Memorandum of Understanding (“MOU”) between British 
Columbia and Montana concerning the transboundary Flathead River (a 
sub-basin of the Columbia River).321 The MOU provides a framework to 
resolve long-standing disagreements over land and water use in this shared 
watershed.322 For years, British Columbia has tried to develop coal and 
coal bed methane resources while the United States (the downstream state) 
has worked hard to protect the environmental quality of the Flathead 
River.323 Although the MOU is not a treaty, it acknowledges the interests 
of the Ktunaxa people in British Columbia and the Salish, Kootenai, and 
Pend d’Oreille affiliated with the Flathead reservation in Montana. 
However, indigenous people were apparently not consulted during the 
negotiation of the MOU and were only invited to the signing ceremony as 
an afterthought.324 
While no single set of rules about participation applies universally 
to multilateral environmental agreements (“MEA”), the UNECE Aarhus 
Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters, adopted in 1998, 
may point the way towards standardization of participation rules in the 
domestic context, eventually paving the way for internationally agreed 
rules on participation.325 
                                         
318. Id. 
319. Id. at 108-112. 
320. Id. 
321. Harvey Locke & Matthew McKinney, The Flathead River Basin, in 
WATER WITHOUT BORDERS: CANADA, THE UNITED STATES, AND SHARED WATERS 
193-216 (Emma S. Norman, Alice Cohen, Karen Bakker, eds., 2013). 
322. Id. at 194. 
323. Id. 
324. Id. at 207. 
325. Convention on Access to Information, Public Participation in 
Decision-Making and Access to Justice in Environmental Matters, June 25, 1998, 
2161 U.N.T.S. 447, 38 I.L.M. 517 [hereinafter Aarhus Convention].   
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As the conversation of participation unfolds within the 
international community and in the international Columbia Basin, it is 
critically important to distinguish between the involvement and 
participation of indigenous people as sovereign entities, as is the case of 
the tribes and First Nations in the Columbia Basin, and other stakeholders 
or public participants.326 
Many modern MEAs apply rules of procedure based on those 
developed for the Rio Earth Summit that allow accredited non-
governmental organizations (“NGO”) to play an active role at MEA 
meetings.327 Participation is often limited to lobbying delegates of parties 
in the corridors of MEA meetings and observing the meetings. Sometimes 
NGOs are given opportunities to address meetings. NGOs may also be 
excluded from some treaty meetings if a state party objects or they may 
have restricted participation rights in plenary sessions of MEA 
meetings.328  
Another international protocol that encourages broad participation 
by stakeholders and sovereigns in transboundary water management is The 
Guide to Public Participation under Protocol on Water and Health to the 
Convention on the Protection and Use of Transboundary Watercourses 
and International Lakes (“Guide”), which stipulates that the “public ha[s] 
both a right and an obligation to participate” in the formulation and 
                                         
326. Tribes and First Nations both repeatedly emphasize that they are 
“sovereign” entities and not under any circumstances to be treated as “stakeholders" 
or “public participants.” Analysis of the comparative rights and responsibilities of 
Canadian First “Nations” versus United States “sovereign” tribes versus “sovereign 
nation states” under international law is beyond the scope of this report.  
327. Charter of the United Nations ch. X, art. 71, June 26, 1945, available 
at http://www.un.org/en/sections/un-charter/chapter-x/index.html (For example, the 
first time that non-governmental organizations (“NGO”) took a role in formal United 
Nations deliberations was through the Economic and Social Council (“ECOSOC”) in 
1946. Article 71 of the United Nations Charter opened the door for suitable 
arrangements for consultation with NGOs); see also Consultative Relationship 
Between the United Nations and Non-Governmental Organizations, Res. 1996/31, 
49th Plenary Meeting (United Nations Econ. and Soc. Council July 25, 19960, 
available at http://www.un.org/documents/ecosoc/res/1996/eres1996-31.htm 
[hereinafter ECOSOC Resolution] (This relationship with ECOSOC is governed 
today by ECOSOC Resolution 1996/31. International, regional and national NGOs, 
non-profit public or voluntary organizations are eligible to obtain consultative status. 
There are three categories of status: general, special, and roster consultative status); 
see NGO Branch, Consultative Status with ECOSOC and Other Accreditations, 
UNITED NATIONS DEP’T OF ECON. AND SOC. AFF., 
http://esango.un.org/civilsociety/displayConsultativeStatusSearch.do?method=search
&sessionCheck=false (last visited May 7, 2016). 
328. ECOSOC Resolution, supra note 327.  
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implementation of transboundary water management plans.329 According 
to the Guide, the public “should be involved in setting targets and target 
dates, in drawing up water-management plans and in the reporting 
exercise.”330 The Guide goes on to explain that “[p]ublic participation . . . 
can be hard to achieve due to the lack of awareness of the public’s rights 
and of the public authorities’ obligations, as well as the lack of national 
legal frameworks and cross-sectoral cooperation. There may also be 
political reluctance to engage the public, lack of access to information, and 
budgetary constraints to running public participation processes.”331  
While this guide—like the Aarhus Convention and Rio 
Declaration—focuses broadly on “public” participation, it captures and 
communicates several best practices to mobilize and engage citizens, 
stakeholders, and sovereigns. For example, the Guide suggests that 
analyzing the river basin situation and collecting key information to 
identify the priority issues must be open to the public (and to stakeholders 
and sovereigns).332 It advises that authorities have the obligation not only 
to notify the public about the process, but also to inform them about how 
to participate.333 Questions of how and when to make information 
available are decisive for a successful outcome of the process.334 Time 
frames should be set in a flexible way, as the nature and complexity of the 
issue at stake might influence the time required for the process.335 The 
input and advice of the public must be evaluated carefully and reflected in 
a transparent and traceable way in the final decision.336 The Guide 
concludes with a caution that without taking these and other best practices 
into account in the design and implementation of a public process to shape 
and implement a transboundary water management plan the process could 
be futile.337 
                                         
329. UNITED NATIONS ECON. COMM’N FOR EUR., GUIDE TO PUBLIC 
PARTICIPATION UNDER THE PROTOCOL ON WATER AND HEALTH – PROTOCOL ON 
WATER AND HEALTH TO THE CONVENTION ON THE PROTECTION AND USE OF 
TRANSBOUNDARY WATERCOURSES AND INTERNATIONAL LAKES XIII (2013), 
available at 
http://www.unece.org/fileadmin/DAM/env/water/publications/PWH_public_particip
ation/GuidePublicParticipationPWH_WEB_EN.pdf. 
330. Id. 
331. Id.  
332. Id. 
333. Id. at 4. 
334. Id. at XIII. 
335. Id. 
336. Id. 
337. Id. Several additional resources on the topic of representation and 
participation in international environmental treaties include: JON MARTIN 
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Non-governmental organizations, sometimes referred to as civil 
society, are often increasingly ubiquitous at all stages throughout the 
formation, negotiation, implementation and enforcement of international 
agreements. In this respect, NGOs may help facilitate public participation 
by:  providing technical knowledge, raising awareness, assisting in 
communicating with non-parties, promoting implementation, gathering 
and transmitting information about possible non-compliance, 
implementing relevant national policies, pressuring governments to 
implement; and participating in the decision-making process. 
In summary there are no international legal barriers to including 
tribes and First Nations in the negotiation and implementation of 
international agreements.  As “sovereigns” the tribes and First Nations in 
the international Columbia Basin would also seem to have an even more 
compelling case, than NGOs and civil society, to be included in the 
negotiation and implementation of international agreements.  
 
2.  United States Law 
 
As Richard Grimmett explains: 
 
[t]he United States Constitution divides foreign policy 
powers between the President and the Congress so that 
both share in the making of foreign policy. The executive 
and legislative branches each play important roles that are 
different but that often overlap. . . . The power of 
negotiation gives the executive branch a dominant role in 
making foreign policy through international agreements, 
but the President must take into account congressional 
opinion because agreements must often be approved by 
the Senate or Congress. Congress also influences 
agreements by placing in legislation instructions and 
views concerning international agreements, indicating 
through various means what kind of agreement would be 
                                         
TROLLDALEN, INTERNATIONAL ENVIRONMENTAL CONFLICT RESOLUTION (World 
Foundation for Environment and Development, 1992); LAWRENCE E. SUSSKIND ET 
AL., INTERNATIONAL ENVIRONMENTAL TREATY MAKING (Program on Negotiation, 
Harvard Law School, 1992); LYNTON KEITH CALDWELL, INTERNATIONAL 
ENVIRONMENTAL POLICY: FROM THE TWENTIETH TO THE TWENTY-FIRST CENTURY 
(Duke University Press, 1996); and LARRY SUSSKIND ET AL., TRANSBOUNDARY 
ENVIRONMENTAL NEGOTIATION: NEW APPROACHES TO GLOBAL COOPERATION 
(Jossey-Bass, 2002). 
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acceptable, and attaching reservations or other conditions 
when approving an agreement. 
A few international agreements might be called 
“sole executive agreements” because the President 
considers that he has the authority to conclude them under 
his own powers and does not submit them to the Senate 
as treaties nor to Congress for approval.  Examples are the 
Yalta Agreement of 1945, the Vietnam Peace Agreement 
of 1973, the Iranian Hostage Agreement of 1981, and the 
Afghanistan Settlement Agreement of April 14, 1988. 
Most international agreements, however, have 
some form of congressional participation. The Senate 
must approve treaties by a two-thirds majority. The bulk 
of executive agreements are either authorized by 
Congress prior to their conclusion or approved after their 
conclusion, and might be called congressional-executive 
agreements. 338  
 
Testimony during hearings in 1961 “before the U.S. Senate 
Committee on Foreign Relations . . . indicates that the lead negotiating 
team on the Columbia River Treaty was composed of Secretary of State 
Ivan White, General Itschner of the U.S. Army Corps of Engineers, and . . . 
Under Secretary Bennett” of the U.S. Department of the Interior. “In 
addition, members of the Senate Committee on Foreign Relations from the 
basin [including Senator Mansfield of Montana, Senator Church of Idaho, 
and Senator Morse of Oregon] participated in an advisory capacity.”339 In 
summary: 
 
consultation between the Executive branch and Congress 
is an important step in determining the appropriate 
process for ratification and implementation of an 
international treaty. By including Congressional 
representatives on the negotiation team or in an advisory 
role, the Executive branch can smooth [the process of 
ratification]. State participation in [ratifying international 
treaties] generally occurs through their Congressional 
delegation. For a treaty requiring the advice and consent 
of the Senate, the [two-thirds] majority requirement 
                                         
338. Richard F. Grimmett, Foreign Policy Roles of the President and 
Congress, U.S. DEP’T OF STATE (June 1, 1999), http://fpc.state.gov/6172.htm. 
339. BANKES & COSENS, supra note 305, at 32. 
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means that no more than 33 Senators may oppose [any 
proposed treaty]. [However], informal customary 
practices [of the U.S. Senate also] allow one senator to 
place a hold on a[ny] bill, [thus] blocking it from reaching 
the Senate floor for a vote.340 [A filibuster on the Senate 
floor can also block voting.] Although recently subjected 
to greater transparency, these practices remain a strong 
tool for any basin state opposing a new or modified treaty 
that comes before Congress. To avoid opposition, the 
Congressional Research Service recommends 
“legislative-executive consultation prior to or during 
negotiations.”341 
 
As recognized sovereign entities, U.S. tribes “represent a special 
group for consideration when discussing the participants in a[n] 
[international] treaty negotiation. As a matter of law, the United States . . . 
holds tribal resources (including land and water) in trust for [tribes] as [a] 
beneficiary. This does not obligate the United States to bring tribes to the 
table in negotiations but [] obligate[s] them as trustee to protect the[] 
interests [of tribes].342  
In practice, “tribal interests were not taken into account in the 
negotiation of Article VI of the Boundary Waters Treaty of 1909, which 
addressed the Milk River that runs through or borders three Indian 
Reservations, or in the negotiations of the 1964 Columbia River 
Treaty.”343  
 
                                         
340. Id.  
341. Id. at 32-33 (citing CONG. RESEARCH SERV., S. COMM. ON FOREIGN 
RELATIONS, 106TH CONG., TREATIES AND OTHER INTERNATIONAL AGREEMENTS: THE 
ROLE OF THE UNITED STATES SENATE (Comm. Print 106-71, 2001), available at 
https://www.fas.org/sgp/crs/misc/treaties.pdf).    
342. BANKES & COSENS, supra note 305, at 33. According to Bankes and 
Cosens, “[t]he failure to consult tribes in the past has [in general] been addressed as a 
matter of domestic law (e.g., litigation by tribes against the U.S. for failure to fulfill 
trust responsibility), rather than at the international level or as a challenge to entering 
into or implementing a treaty.” Id. 
343. Id. More recently, some reports allege that tribes in the midwest part 
of the country feel that the United States Department of State did not adequately 
consult or include them in negotiations with respect to the Keystone XL pipeline. See 
Christine Graef, Nebraska’s Cowboys and Indians Unite Against Keystone XL 
Pipeline, MINT PRESS NEWS (Sept. 22, 2014), available at 
http://www.mintpressnews.com/nebraskas-cowboys-indians-unite-keystone-xl-
pipeline/196821. 
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3.  Canadian Law 
 
In Canada, the Supreme Court of Canada has acknowledged that 
the Crown (the federal and provincial governments) has a legal obligation 
to both “consult” and "accommodate" First Nations interests if a 
“proposed government decision or conduct might adversely affect an 
aboriginal or treaty right or title.”344  
According to Bankes and Cosens, this duty to consult and 
accommodate usually relates to future events and proposed decisions. 345  
Therefore, there may be “no present duty to consult and accommodate in 
relation to past harms” created by the Columbia River Treaty or any pre- 
or post-treaty dams that are already operating.346 The Supreme Court of 
Canada in the Rio Tinto decision has also said that in certain circumstances 
First Nations may attempt to seek compensation as a remedy.347   
The federal Crown may also be compelled to consult First Nations 
with respect to positions to be taken in international negotiations according 
to the terms of certain land claim agreements.348 For example, some 
modern land claim agreements require Canada to consult with appropriate 
First Nations relative to certain classes of international agreements and 
negotiations.349 For example, the Nisga’a Final Agreement to settle 
comprehensive land claims in traditional Nishga territory contains the 
following provisions in relation to fisheries and migratory birds: “Canada 
will consult with the Nisga'a Nation with respect to the formulation of 
Canada's positions in relation to international discussions or negotiations 
that may significantly affect fisheries resources referred to in this 
Agreement”;350 and “Canada will consult with the Nisga’a Nation in 
respect of the formulation of Canada’s positions relating to international 
agreements that may significantly affect migratory birds or their habitat 
within the Nass Area.”351 Additionally, the Tsawwassen Final Agreement 
to settle comprehensive land claims in traditional Tsawwassen territory 
contains a broad provision to the effect that “[a]fter the Effective Date, 
                                         
344. BANKES & COSENS, supra note 305. 
345. Id.  
346. Id.  
347. Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, 
2 SCR 650. 
348. BANKES & COSENS, supra note 305. 
349. Id.  
350. Nisga’a Final Agreement ch. 8, § 115, Apr. 27, 1999, available at 
http://www.nnkn.ca/files/u28/nis-eng.pdf; see also BANKES & COSENS, supra note 
305. 
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BANKES & COSENS, supra note 305. 
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before consenting to be bound by a new International Treaty that would 
give rise to a new International Legal Obligation that may adversely affect 
a right of Tsawwassen First Nation under this Agreement, Canada will 
[c]onsult with Tsawwassen First Nation in respect of the International 
Treaty, either separately or through a forum that Canada determines is 
appropriate.”352 
The previously mentioned Tsilhqot'in decision may also lend 
support to the argument that it is necessary and desirable to meaningfully 
engage First Nations in certain international treaty negotiations “in a way 
that respects the fact that Aboriginal title is a group interest that inheres in 
present and future generations. . . . [I]ncursions on Aboriginal title cannot 
be justified if they would substantially deprive future generations of the 
benefit of the land.”353  
In summary, if First Nations interests are potentially impacted by 
an international treaty they should probably be consulted, otherwise the 
international treaty may be vulnerable to legal challenge. However, what 
is the most effective process for consulting First Nations in an ongoing 
negotiation, which is itself a dynamic process? Agreeing on a process with 
First Nations could provide more certainty over the process of treaty 
negotiation and assist the government in ensuring that there has been 
adequate consultation on treaty commitments.  
 
E.  Policy Reasons to Involve Tribes and First Nations 
 
There are at least three compelling policy reasons strongly 
supporting the inclusion of tribes and First Nations in the negotiation and 
implementation of international agreements involving the international 
Columbia Basin. 
First, as previously explained, various emerging international and 
domestic legal norms encourage sovereign states to involve indigenous 
people in the negotiation and implementation of international agreements 
on transboundary waters and related resources. Many of these legal norms 
are currently mostly aspirational and hortatory. However, they encourage 
indigenous people to provide input and advice during the negotiation 
process, even though they may not yet explicitly mandate the involvement 
of indigenous people directly in decision-making processes. 
                                         
352. Tsawwassen First Nation Final Agreement ch. 2, § 30, Dec. 6, 2007, 
available at https://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-
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Second, there is an increasing trend at the international level 
towards involvement by “non-state” actors in the negotiation (and 
implementation) of international agreements. In this context, non-state 
actors include, but are not limited to, NGOs,354 transnational 
corporations,355 and indigenous peoples (e.g., tribes and First Nations).356 
This trend is reflected in the United Nations Economic Commission for 
Europe’s Convention on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters, often 
referred to as the Aarhus Convention.357 As of March 2014, forty-seven 
parties, all of Europe and Central Asia, including the European Union, 
have ratified the Aarhus Convention.358 The European Union has also 
begun applying Aarhus-type principles in its legislation, most notably 
the EU Water Framework Directive.359 The Aarhus Convention grants the 
public rights regarding “access to information, public participation, and 
access to justice,” in governmental decision-making processes on matters 
concerning the local, national, and transboundary environment and 
focuses on interactions between the public and authorities.360 
The trend to meaningfully involve indigenous people in 
international negotiations is also reflected in Principle 22 of the Rio 
Declaration of the United Nations Conference on Environment & 
Development, which states: “Indigenous people and their communities 
and other local communities, have a vital role in environmental 
management and development because of their knowledge and traditional 
                                         
354. Jordan J. Paust, Non State Actor Participation in International Law 
and the Pretense of Exclusion, 51 VA. J. INT'L L. 977 (2011). 
355. Barbara A. Boczar, Avenues for Direct Participation of 
Transnational Corporations in International Environmental Negotiations, 3 N.Y.U. 
ENVTL. L.J. 1 (1994). 
356. Erik B. Bluemel, Separating Instrumental from Intrinsic Rights: 
Toward an Understanding of Indigenous Participation in International Rule-Making, 
30 AM. INDIAN L. REV. 55 (2005); Lillian Aponte Miranda, Indigenous Peoples as 
International Lawmakers 32 U. PA. J. INT'L. L. 203 (2010); Siegfried Weissner, 
Indigenous Sovereignty: A Reassessment in Light of the UN Declaration on the Rights 
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NATIONS, http://www.unece.org/env/pp/ratification.html (last visited Apr. 15, 2016).  
359. Directive 2000/60/EC of the European Parliament and of the Council 
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practices. States should recognize and duly support their identity, culture 
and interests and enable their effective participation in the achievement of 
sustainable development.”361 The same conference also produced Agenda 
21, Chapter 26.3 of which further encourages governments and Aboriginal 
people to work together to establish processes for empowering Aboriginal 
communities. 362 
Third, there are several practical case study precedents where 
indigenous people have played a significant and meaningful role. The draft 
Nordic Saami Convention, discussed earlier in this report, reflects Article 
37 of the UN Declaration on the Rights of Indigenous Peoples, which 
stipulates that indigenous peoples have “the right to the recognition, 
observance and enforcement of treaties, agreements and other constructive 
arrangements concluded with States.363 The Inuit Circumpolar Council is 
another example of a major international non-governmental organization 
that represents indigenous participation in negotiation at the international 
level. 364 The Inuit Circumpolar Council represents approximately 150,000 
Inuit of Alaska, Canada, Greenland, and Chukotka (located in Russia) and 
holds Consultative Status at the United Nations.365 The Pacific Salmon 
                                         
361. Rio Declaration on Environment and Development 1992, Principal 
22, 31 I.L.M. 874, June 14, 1992, available at 
http://www.jus.uio.no/lm/environmental.development.rio.declaration.1992/portrait.a
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362. UNITED NATIONS SUSTAINABLE DEV., AGENDA 21 ch. 26, § 3 
(1992), available at 
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363. United Nations Declaration on the Rights of Indigenous Peoples, 
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364. About ICC, INUIT CIRCUMPOLAR COUNCIL CAN., 
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365. Id. Consultative Status to the United Nations Economic and Social 
Council is the highest status granted by the United Nations to non-governmental 
organizations, thereby allowing them to participate in the work of the United Nations. 
Consultative Status is divided into three categories: General Consultative 
Status (formerly Consultative Status 1), the highest level, which may be granted to 
organizations that are concerned with most of the activities of the Council, that are 
making substantive and sustained contributions in many fields, with a considerable 
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organizations that do not have general or special consultative status but which the 
Council, or the Secretary-General of the United Nations in consultation with the 
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Treaty366 and the Great Lakes Water Resources Compact and 
Agreement367 are additional examples of agreements where indigenous 
people have been directly involved in negotiating transboundary water 
related agreements between the United States and Canada.368  
 
F.  Pragmatic Reasons to Involve Tribes and First Nations 
 
There are at least six compelling pragmatic reasons to involve 
tribes and First Nations in the negotiation and implementation of 
international agreements in the transboundary Columbia Basin.369 Similar 
to the arguments made for the inclusion of nongovernmental organizations 
and transnational corporations (“TNC”) during the negotiation of 
international environmental law and policy, indigenous peoples could fill 
a similar crucial role. First, “such agreements are likely to be most 
effective when they reflect the concerns that TNCs raised through the 
negotiating process. Formal industry participation in that process will 
place industry positions ‘on the table’ and ‘on the record’ at an early stage, 
increasing the likelihood that industry concerns will be incorporated into 
resulting norms.” 370 Indigenous people are also more likely to comply 
with and help implement any transboundary agreement to the degree that 
they are formally involved in shaping the agreement. 
Second, “direct participation of TNCs in the negotiation process 
is likely to improve the substance of resulting agreements because the 
process will have dealt openly with all industry concerns.”371 An open and 
honest exchange of views among participants, whether transnational 
corporations or indigenous people, will enable negotiators to focus on 
                                         
occasional and useful contributions to the work of the Council." The level of 
Consultative Status granted to the organization gives the organizations a number of 
rights to participate in the work of the UN, to present their views and deliver 
testimony. UN, Arrangements for Consultation with Non-Governmental 
Organizations, pt. III, para 19 (1968) available at http://www.un-
documents.net/1296.htm. 
366. Austen Williams, The Pacific Salmon Treaty: A Historical Analysis 
and Prescription for the Future. 22 J. ENVTL. L. & LITIG. 153 (2007); James T. 
Johnson, Treaty Fishing Rights and Indian Participation in International Fisheries 
Management, 77 DENV. U. L. REV. 403 (1999). 
367. Bradley C. Karkkainen, The Great Lakes Water Resources Compact 
and Agreement: Transboundary Normativity without International Law. 39 WM. 
MITCHELL L. REV. 997 (2013).  
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central issues and increase the number of issues negotiated. In the case of 
the CRT, tribes and First Nations can, among other things, contribute 
scientific and technical knowledge to inform the CRT and those involved 
in on-the-ground management. 
Third, formal participation by indigenous peoples in negotiating 
transboundary agreements may help to ensure that the goals established by 
the resulting agreements are technologically, economically, and politically 
realistic. For example, since indigenous peoples regularly deal with water 
and related on-the-ground problems, they can contribute much of the 
scientific and practical information necessary to develop solutions for 
environmental problems. Indigenous people often possess a unique history 
and knowledge of ecosystem trends based on their long presence in the 
region.372 
Fourth, through formal participation, intergovernmental 
organizations, transnational corporations, other non-state actors, and likely 
indigenous peoples are more likely to support any resulting norm(s).373 
“The immediacy and the uncertain severity of global-scale environmental 
problems such as [climate change] underscore the importance of 
exploiting industrial environmental awareness and formally involving 
[transnational corporations] from the beginning of the negotiation of 
international environmental agreements.”374 Also, because indigenous 
peoples are on the ground they are often in a very good position to assist 
in implementation of these norms. 
Fifth, just as the formal participation of transnational corporations 
in the negotiation process of international environmental agreements will 
likely reduce the corporations’ incentive to alter the implementation of 
such agreements, indigenous peoples may also encourage support for the 
agreement.375  
 
To the extent that TNCs’ inability to participate formally 
in the negotiation of international environmental 
agreements makes TNCs averse to their success, TNCs 
                                         
372. Ray Barnhardt, Indigenous Knowledge Systems and Alaska Native 
Ways of Knowing, 36:1 ANTHROPOLOGY & EDUC. Q 8 (2005). In recent years, natural 
resource managers and others have paid increasing attention to traditional ecological 
knowledge (“TEK”). TEK describes aboriginal, indigenous, or other forms of 
traditional knowledge regarding sustainability of local resources. It refers to a 
cumulative body of knowledge, belief, and practice handed down through generations 
through traditional songs, stories and beliefs. 
373. Boczar, supra note 348, at 13. 
374. Id. 
375. Id. 
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might [be tempted to] lobby national governments to 
advocate outcomes that will benefit [indigenous peoples] 
to the detriment of other parties, or to block international 
agreements. Once agreements have been negotiated, 
TNCs might campaign against national measures 
intended to implement their provisions. . . . To the extent 
that formal participation in the negotiation of 
international environmental agreements gives TNCs a 
stake in their success, such participation is also likely to 
increase the legitimacy of the international legal 
regime.376  
 
Therefore, the direct participation of indigenous peoples, like 
involvement of intergovernmental organizations or TNCs, in the 
international negotiation process is likely to enhance the willingness of 
indigenous peoples to comply with international agreements where their 
compliance is crucial to the success of such agreements. Indigenous 
peoples’ cooperation in areas such as information gathering also 
contributes to effective monitoring. 
 
G.  Conclusions and Options 
 
The findings and analysis presented in this section suggest a 
number of conclusions and options to enhance the role of tribes and First 
Nations in any process to adjust and administer the CRT, as well as better 
contribute to governance of the international Columbia basin.  
The role of tribes and First Nations in the negotiation and 
implementation of international agreements like the CRT is a function of 
both domestic and international law. International law is generally silent 
as to the capacity of non-state actors, including tribes and First Nations, to 
participate in the process of negotiating international treaties. However, in 
practice, international law provides sufficient flexibility to both Canada 
and the United States to involve tribes and First Nations in the process of 
negotiating and implementing international agreements for the 
conservation and management of international waters, such as the CRT.  
In addition to the lack of any legal impediments, there is precedent 
to involve tribes and First Nations in successfully negotiating and 
implementing international agreements.377 Both Canada and the United 
                                         
376. Id. at 13-14 (internal citation omitted). 
377. For example, the Pacific Salmon Commission illustrates how tribes 
and First Nations participated in the negotiation of the Pacific Salmon Treaty and now 
participate in the ongoing governance provided by the Pacific Salmon Commission. 
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States have previously invited indigenous people to participate as 
members of international negotiation teams and to play a role in 
successfully implementing proposed international agreements.378  There 
are also several compelling policy and pragmatic reasons to include tribes 
and First Nations in negotiating and implementing future governance 
arrangements for the international Columbia basin.  
To advance their interests and aspirations with respect to the CRT, 
the Columbia Basin tribes and First Nations may want to pursue one or 
more of the following options, which are not mutually exclusive. 
Option No. 1—Encourage the Existing Entities on Both Sides of 
the Border to Adjust the CRT by Integrating Ecosystem-Based Function 
as an Objective of the CRT Equal to the Current Purposes of Flood Risk 
Management and Hydropower Development:  
This option echoes the recommendation by the United States 
sovereign review team, but is apparently not supported by the Canadian 
CRT review team. To operationalize such an adjustment would require 
formulating a precise decision rule on how to resolve potential conflicts 
among and between flood risk management, hydropower, and ecosystem-
based function. For example, the Entities could seek consensus, meaning 
unanimity, and if consensus does not emerge the Entities could use a 
special master with either binding or non-binding authority, whichever 
option seems more appropriate. Articulating some method for dispute 
resolution in the event that the participants cannot reach agreement is 
essential.  
As an alternative, perhaps there is value in creating a separate new 
treaty to operationalize this objective in a way that requires the 
hydropower/flood treaty to conform to ecosystem function. One of the 
problems of simply integrating ecosystem function into the existing treaty 
is that the existing treaty has developed as a technical treaty and does not 
really lend itself to broader, less well defined purposes that require 
ongoing political input to resolve and implement. Even if the existing 
treaty is “modernized,” implementation will be dictated by the existing 
culture of narrow, technical implementation.  
For example, the Pacific Salmon Commission is a sixteen-person 
body with four commissioners and four alternates, all from the United 
States and Canada, representing the interests of commercial and 
                                         
The Nordic Saami Convention, Inuit Circumpolar Council, and Great Lakes Water 
Resources Compact and Agreement (albeit, a sub-national initiative) demonstrate that 
the international trend and best practice to include indigenous people in both 
negotiating and governing the use of transboundary land and water resources. 
378. Boczar, supra note 355, at 13-14.  
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recreational fisheries as well as federal, state, and tribal governments.379 
Each country has one vote on the Pacific Salmon Commission, meaning 
that tribes and First Nations must work with other participants in their 
respective countries to present a common plan of action.380 The decisions 
of the commissioners are aided by the efforts of the panels and 
committees.381 
One possible concern with this option on the Canadian side is a 
perception that that the United States might try to use this strategy to 
escape its international legal obligation to adequately and properly share 
(downstream) benefits by compensating Canada for operating dams in 
Canada to the benefit of the United States and the detriment of Canada.  
Option No. 2—Promote and Support a Model of “Shared" 
Governance of the International Columbia Basin Led by Sovereign 
Entities Including Tribes and First Nations:  
In the United States, the President has exclusive authority to 
appoint a team to negotiate an international treaty.382 Nothing prohibits the 
President from including state, community, or tribal representatives on an 
international negotiating team. In the United States, the Senate also has the 
power to appoint “observers” to an international treaty negotiation.383 
In Canada, the federal government also has the discretion to 
include First Nations in an international negotiating team as well as the 
duty to consult with, and accommodate, First Nations interests in various 
circumstances.384 The Crown may also be compelled to consult with and 
accommodate First Nations with respect to positions to be taken in certain 
international negotiations.385  
One way to begin to identify, promote, and support a model of 
“shared" governance among sovereigns on the United States’ side might 
be to adjust Executive Order 11,177, which defines who is the United 
                                         
379. About the Commission, PAC. SALMON COMM’N, 
http://www.psc.org/about.htm (last visited April 1, 2016). 
380. PAC. SALMON COMM’N, Information for New Pacific Salmon 
Commission Delegates 2, available at 
http://www.psc.org/pubs/About/OrientationGeneralJune2015.pdf (last visited May 7, 
2016). 
381. Panels, PAC. SALMON COMM’N, 
http://www.psc.org/about_org_panels.htm (last visited April 1, 2016); Committees, 
PAC. SALMON COMM’N, http://www.psc.org/about_org_committees.htm (last visited 
April 1, 2016). 
382.  BANKES & COSENS, supra note 305, at ch. 4. 
383. Id. 
384. Id. at ch.5 
385. Id. 
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States Entity for purposes of the CRT to include tribal representation.386 
The argument that Columbia Basin Tribes should be part of the United 
States Entity team is based on the sovereign status of tribes and also 
recognizes the wealth of knowledge and expertise they bring on 
ecosystem-based function and cultural values. A parallel action on the 
Canadian side would be to include First Nations representation as part of 
the Canadian (British Columbia) Entity.387 
Some issues that would have to be addressed with this option 
include:  how the tribes and First Nations would choose their 
representatives; how the expanded entities in both Canada and the United 
States would deal with tradeoffs and make decisions both within and 
between the two countries; and how the expanded Entities in both Canada 
and the United States would be financed and administered. 
Option No. 3—Encourage the Entities to Create an Advisory 
Committee on Ecosystem Function to Provide Ongoing Input and Advice 
to the Permanent Engineering Board, a Bilateral Group Responsible for 
Operational Management: 
The intent of this option is to ensure that tribes and First Nations 
are sufficiently represented on this advisory committee given their unique 
knowledge and interest on this topic. Several examples from other 
transboundary watersheds could inform the implementation of this option.   
For example, in the International Commission for the Protection 
of the Danube River (“ICPDR”), mechanisms for including non-state 
actors are considered to be relatively advanced.388 Various stakeholders 
from all groups of society (ranging from sport fishermen to environmental 
groups and research institutions to businesses) can register as observers to 
the ICPDR and then participate in the ICPDR’s governance meetings. In 
these meetings, they can raise their issues and concerns directly in front of 
the Heads of Mission of the ICPDR member countries who might then 
take them into consideration, all of which is a rather rare form of public 
participation in transboundary water resources governance. The ICPDR 
also have a number of highly regarded communications and awareness 
building products and engage actively with the private sector as well as 
with municipalities along the river.389 
                                         
386. Providing for Certain Arrangements under the Columbia River 
Treaty, Exec. Order No. 11,177, 79 Fed. Reg. 13097 (Sept. 16, 1964). 
387. As a result of the 1963 Canada/British Columbia Agreement, BC 
Hydro is currently a British Columbia Crown Corporation. 
388. Observers, INT’L COMM’N FOR THE PROT. OF THE DANUBE RIVER, 
www.icpdr.org/main/icpdr/observers (last visited (April 1, 2016). 
389. Id. 
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A similar, albeit less advanced, mechanism exists in the Lake 
Victoria Fisheries Organization where non-governmental organizations 
are allowed to join two of the Lake Victoria Fisheries Organization’s 
governance body meetings (Policy Steering Committee and Executive 
Committee) upon invitation by these bodies.390 Since this RBO works 
mainly on fisheries management, it addresses the issues of fisheries 
communities in great detail (e.g., also with capacity building programs for 
local fisheries communities, etc.). It does not apparently address 
indigenous communities’ issues in any specific, distinct way.391 
Another example is the Missouri River Recovery Implementation 
Committee (“MRRIC”), which serves as a basin-wide collaborative forum 
to develop a shared vision and comprehensive plan for Missouri River 
recovery.392 The Committee makes recommendations to the U.S. Army 
Corps of Engineers on a study of the Missouri River and its tributaries 
known as the Missouri River Ecosystem Recovery Plan and activities in 
the existing Missouri River recovery and mitigation program. The 
Secretary of the Army Corps of Engineers created MRRIC in 2008, 
pursuant to congressional authorization as set forth in the Water Resources 
Development Act of 2007. The Assistant Secretary of the Army for Civil 
Works appointed MRRIC members during fall 2008 and the first 
Committee meeting was held in 2008. The Missouri River Basin is home 
to twenty-eight American Indian Tribes. Over twenty of the tribes 
participate actively on MRRIC. The Missouri River drains one-sixth of the 
United States, encompassing over 529,350 square miles. The river flows 
2,341 miles through ten states and two Canadian provinces.393 
These options are designed to enhance the role of tribes and First 
Nations in modernizing and implementing the CRT. However, as 
explained more fully in the next section, the implementation and 
administration of the CRT should be placed in the larger context of 
transboundary governance within the international Columbia Basin.  
 
V.  IMPROVING GOVERNANCE IN THE INTERNATIONAL 
COLUMBIA BASIN 
 
To inform and invigorate the process of exploring options to 
improve the governance of water and related resources in the international 
                                         
390. Home, LAKE VICTORIA FISHERIES ORG., www.lvfo.org (last visited 
Apr. 15, 2016). 
391. Id. 
392. Home, MO. RIVER RECOVERY PROGRAM, 
http://moriverrecovery.usace.army.mil/mrrp/f?p=136:3:0 (last visited April 1, 2016).   
393. Id.   
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Columbia Basin, the Steering Committee and researchers agreed to 
critically review lessons learned from throughout the world.394 In March 
2014, the participants agreed that examples of international policy and 
practice should ideally be selected according to the following criteria:  
 Is the case study “transboundary”? That is, does the case study 
include water and/or natural resource governance 
arrangements that cross international, national, and sub-
national boundaries? 
 Does the case study involve indigenous people395 in a 
meaningful way, either through:  providing input and advice 
during the negotiation and development of the international 
governance arrangement, or participating in making decisions 
and playing an active role in implementation, management, 
and ongoing governance?  
 Do indigenous and/or local people play a leadership role? 
 Does the case study promote a comprehensive, holistic, 
ecosystem-based approach to land and water management? 
 Can the models and lessons be adapted and/or integrated 
within the legal and institutional framework of the 
international Columbia Basin?  
Given that the previous section reviewed the key trends and 
arguments that emerge from international policy and practice to involve 
indigenous people in negotiating transboundary agreements, this section 
                                         
394. See UNITED NATIONS DEV. PROGRAM, INTERNATIONAL WATERS: 
REVIEW OF LEGAL AND INSTITUTIONAL FRAMEWORKS UNDP-GEF INTERNATIONAL 
WATERS PROJECT (2011); FOOD AND AGRIC. ORG. OF THE UNITED NATIONS, supra 
note 272; EMMA S. NORMAN, GOVERNING TRANSBOUNDARY WATERS: CANADA, THE 
UNITED STATES, AND INDIGENOUS COMMUNITIES (2014); SUSANNE SCHMEIER, 
GOVERNING INTERNATIONAL WATERCOURSES: RIVER BASIN ORGANIZATIONS AND THE 
SUSTAINABLE GOVERNANCE OF INTERNATIONALLY SHARED RIVERS AND LAKES 
(2013); SHAFIQUL ISLAM & LAWRENCE E. SUSSKIND, WATER DIPLOMACY: A 
NEGOTIATED APPROACH TO MANAGING COMPLEX WATER NETWORKS (2013); Julia 
Baird & Ryan Plummer, Exploring the Governance Landscape of Indigenous Peoples 
and Water in Canada, 23:4 INDIGENOUS POL’Y J. 1 (2013); Bradley Karkkainen, The 
Great Lakes Water Resources Compact and Agreement: Transboundary Normativity 
Without International Law, 39 WM. & MARY L. REV. 997 (2013); James T. Johnson, 
Treaty Fishing Rights and Indian Participation in International Fisheries 
Management, 77 DENV. U. L. REV. 403 (1999); Jennifer Lynne Archer, Transcending 
Sovereignty: Locating Indigenous Peoples in Transboundary Water Law (Jan. 2012) 
(unpublished LL.M. thesis, University of British Columbia), available at 
https://open.library.ubc.ca/cIRcle/collections/ubctheses/24/items/1.0072588. 
395. In an international context (i.e., outside Canada and the United 
States), there is not always a clear difference or distinction between “indigenous” 
people and “local” people.  
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highlights lessons on implementing agreements and governing 
transboundary waters. In the search for case studies, the Steering 
Committee asked the researchers to include good models as well as 
examples that may be less than ideal, but offer important lessons. The 
participants also agreed that it is instructive to examine the full range of 
topics relevant to the transboundary water governance, given the interest 
in exploring options to improve the governance of water and related 
resources in the basin.396  
 
A.  Lessons Learned from International Case Studies 
 
After consulting with experts around the world, and keeping in 
mind that the primary focus of this report is the role of indigenous people 
in transboundary international waters governance, a total of nineteen case 
studies were critically reviewed with regard to 10 key elements.397 Five 
case studies are located in the Pacific Northwest, another five case studies 
are located throughout North America, and the other nine case studies are 
located in Europe, Africa, Southeast Asia, and South America. 
There were many key findings and lessons from the case studies. 
First, the legal basis of the case studies ranges from formal treaties among 
two or more nation—to less formal agreements, accords, conventions, and 
protocols—to advisory committees and non-governmental organizations. 
The variety of legal frameworks suggests that form follows function, as 
well as political will. In other words, a less formal agreement or protocol 
may often be used because the political and other costs associated with 
more formal treaties and institutional arrangements is higher than the 
perceived benefits. 
Next, the purpose and function of the cases studies ranges from 
very narrow interests (e.g., the Pacific Salmon Commission’s focus on 
conserving and allocating salmon) to extremely broad mandates (e.g., the 
Lake Tanganyika Authority’s focus on protecting biodiversity and 
promoting sustainable development). Many of the case studies are focused 
exclusively on either water quantity, or water quality, or both, while only 
a few seem to have a broader portfolio that includes water, other natural 
resources, and sustainable development. Very few of the case studies 
                                         
396. See A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.10 (table 
summarizing the findings of each case study). 
397. Case studies may have various limitations and constraints including, 
but not limited to, (1) differing objectives and/or criteria for measuring “success”; (2) 
different physical, social, political, economic, environmental and cultural 
circumstances; (3) strong cross cultural communication issues; and (4) what appears 
to work at one scale may well not work at a different scale. 
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embrace the unique mix of interests and objectives relevant to the 
Columbia Basin (i.e., ecological function, flood protection, and 
hydropower production—among other values). 
In addition to the variation in substantive focus, the case studies also 
vary tremendously in terms of what they are designed to do. The objectives 
of most of the case studies seem to focus primarily on: exchanging and 
sharing data and information, coordinating actions, fostering joint 
initiatives, and advising formal decision-making bodies.398 Very few case 
studies seem to be defined by shared governance among sovereign entities 
(i.e., sharing actual power and decision-making authority among nations, 
states, and indigenous people). The most instructive examples seem to be 
the Pacific Salmon Commission and the Great Lakes Water Quality 
Agreement.399 
Additionally, the primary institutional and organizational 
arrangement to implement the transboundary agreements reflected in these 
case studies seems to be a formal board or commission that is appointed 
by federal or national governments. While the implementing arrangements 
of the more formal transboundary treaties involve only federal or national 
government officials, other case studies provide opportunities for 
indigenous people (e.g., MacKenzie River Basin Board, Great Lakes 
Water Quality Agreement and Missouri River Recovery Implementation 
Committee), stakeholders (e.g., Great Lakes Water Quality Agreement), 
and other interested parties (e.g., Skagit Watershed Council) to actively 
participate in ongoing governance. 
Most of the implementation arrangements also include some type of 
working groups, technical committees, or expert panels. Most of the cases 
studied appear to limit the role of indigenous people to, at best, providing 
input and advice, but they are not involved in decision-making and 
implementation except in a few limited cases, such as the Pacific Salmon 
Commission and Great Lakes Water Quality Agreement. According to one 
recent study, there is little direct inclusion of indigenous communities in 
                                         
398. Richard K. Paisley & Taylor W. Henshaw, If You Can't Measure it 
You Can't Manage it: Transboundary Waters, Good Governance and Data & 
Information Sharing & Exchange, 24 IND. INT’L & COMP. L. REV. 203 (2014). 
Examples of data and information sharing include the International Commission for 
the Protection of Lake Constance; coordinating actions in the Mackenzie River Basin 
Board, the Lake Victoria Basin Commission, the Mekong River Basin Commission, 
and the International Commission for the Protection of the Danube River; joint 
initiatives via the Nile Basin Initiative, the Organization of the Amazon Cooperation 
Treaty; and advising formal decision-making bodies through the Missouri River 
Recovery Implementation Committee. 
399. Great Lakes Water Quality Agreement, U.S. ENVTL. PROT. AGENCY, 
available at https://www.epa.gov/glwqa (last visited May 7. 2016). 
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RBOs because individual member countries, considering themselves as 
sovereign states, reserve the right to represent their respective populations, 
including indigenous people, in their intergovernmental negotiations.400 
Even RBOs that implement projects with relatively significant 
impacts on indigenous peoples, such as the Zambezi River Authority, do 
not have a great record of involving indigenous communities. Likewise, 
in large hydropower projects in Latin America, like the Itaipu, the relevant 
RBO only marginally involved indigenous communities, apparently 
because the respective countries considered this a national issue. Also, 
RBOs are designed to address transboundary issues of water resources 
management and not with local level water resources management. RBO 
member states’ governments often do not want their RBO to interfere with 
local management issues. 
Additionally, most of the case studies have explicit provisions to 
involve stakeholders, resolve disputes, and engage in joint fact finding. 
According to a recent study, public participation, including citizens and 
stakeholders, appears to be relatively weak historically in transboundary 
RBOs. 401 For the most part, RBOs function as intergovernmental 
organizations that bring together riparian states to a river basin at the 
governmental level. Public participation is, therefore, most often 
understood as information sharing only. Moreover, out of 119 RBOs, only 
forty-four have any public participation mechanisms defined at all—most 
of them are rather general in nature and do not address specific interest 
groups. 
As the conversation on alternative models of governance moves 
forward in the Columbia Basin, it would be instructive to dig a little deeper 
and learn more about some of these mechanisms. The Guide to Public 
Participation under the Protocol on Water and Health to the Convention 
on the Protection and Use of Transboundary Watercourses and 
International Lakes provides some useful guidance on designing and 
carrying out effective stakeholder participation.402  The recently released 
report Protocols for Adaptive Water Governance:  The Future of the 
                                         
400. SCHMEIER, supra note 394. 
401. Id. 
402. UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE, supra note 
358. For another resource that discusses adaptive management as an alternative model 
of governance, see NIGEL BANKES & BARBARA COSENS, PROTOCOLS FOR ADAPTIVE 
WATER GOVERNANCE: THE FUTURE OF THE COLUMBIA RIVER TREATY (Oct. 2014), 
available at http://powi.ca/wp-content/uploads/2014/10/Protocols-for-Adaptive-
Water-Governance-Final-October-14-2014.pdf. 
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Columbia River Treaty is another valuable resource and it provides 
detailed information on adaptive management case studies. 403 
 
B.  Preliminary Options for Future Governance of the Columbia Basin 
 
The lessons from the international case studies suggest the 
following potential options on the issue of governing the use of 
transboundary land and water in the Columbia Basin. These options are 
not mutually exclusive. Rather, they could be pursued simultaneously or 
sequentially. From a practical perspective, it also makes sense to think of 
these suggested institutional arrangements for better governing the use of 
land and water in the Columbia Basin as evolutionary and adaptive. Please 
note that the options presented below are numbered for ease of reference 
and do not suggest prioritization. 
Option No. 1—Conduct a More Complete “Gap Analysis” to 
Clarify What Type of Governance Functions Are Most Needed in the 
Columbia Basin: 
Build on the preliminary inventory and analysis of governance 
arrangements presented in section II, B of this report. While some people 
seem to be most interested in opportunities to improve transboundary 
governance, it is important to clarify the full range of governance 
arrangements operating at different spatial scales within the basin, from 
local to statewide to regional to transboundary. To improve the governance 
of water and related resources it is essential to understand:  who is doing 
what; where are there opportunities to share, leverage, and work together; 
and where are there gaps that might need to be filled. 
One of the outcomes of this option is to clarify what problems and 
issues can be most effectively addressed at what spatial level. Consistent 
with the principle of subsidiarity, some problems and issues will be best 
addressed at the local level, while others will need to be addressed at state 
and regional levels. 404 Finally, there are likely to be some problems and 
issues that can only be addressed at the transboundary scale. The gap 
analysis should provide some insight on the existing “nested” system of 
governance, and help identify gaps that need to be filled at different spatial 
scales. 
                                         
403. NIGEL BANKES & BARBARA COSENS, PROTOCOLS FOR ADAPTIVE 
WATER GOVERNANCE: THE FUTURE OF THE COLUMBIA RIVER TREATY (Oct. 2015), 
available at http://powi.ca/wp-content/uploads/2014/10/Protocols-for-Adaptive-
Water-Governance-Final-October-14-2014.pdf. 
404. In its most basic formulation, the principle of subsidiarity holds that 
social problems should be dealt with at the most immediate (or local) level consistent 
with their solution.  
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Option No. 2—Create an Independent, Ongoing Transboundary 
“Forum” to Inform, Invigorate, and Supplement the More Formal 
Governing Arrangements within the Columbia Basin, and to Promote a 
“Whole Basin” Approach to Governance:405  
While tribes and First Nations in the Columbia Basin may pursue 
one or more options to engage in the formal process of modernizing and 
implementing the CRT, they seem to be increasingly interested in helping 
catalyze, convene, coordinate, and lead an inclusive, robust, meaningful, 
and effective transboundary forum.406 The idea here is not to duplicate 
other forums or mechanisms for learning, building agreement, and solving 
problems, but to recognize and address a largely obvious gap in 
governance—the lack of an ongoing, inclusive forum for transboundary 
dialogue, learning, coordination, and problem-solving. 
Rather than compete with other governance arrangements, this 
forum could take the form of Track II diplomacy, which refers to 
“unofficial, informal interaction between members of adversary groups or 
nations that aim to develop strategies, to influence public opinion, 
organize human and material resources in ways that might help resolve 
their conflict,” sometimes called non-state actors.407 Track II diplomacy 
contrasts with Track I diplomacy, which can be defined as official, 
governmental diplomacy that occurs inside official government 
channels.408 Track II diplomacy is not a substitute for Track I diplomacy. 
Rather, Track II diplomacy assists official actors to manage and resolve 
conflicts by developing options and exploring possible solutions derived 
from inclusive, informed, and deliberative dialogue, which is not 
constrained by the expectations and requirements of 
formal negotiation via Track I diplomacy. 
                                         
405. UNIVS. CONSORTIUM ON COLUMBIA RIVER GOVERNANCE, THE 
COLUMBIA RIVER: A SENSE OF THE FUTURE (Jan. 16, 2013), available at 
http://www.crt2014-2024review.gov/Files/Universities%20Consortium.pdf (“whole 
basin” perspective is defined as “planning and management of the river basin, 
including but not limited to flood control, hydropower, ecosystem functions, cultural 
values and traditions, and socio-economic interests (e.g., industry, agriculture, and 
recreation).” Id. at 4). 
406. This was one of the clearest and most explicit recommendations that 
emerged from Columbia River Basin: 2014 Conference – Learning From Our Past to 
Shape the Future, from October 21-23, 2014, in Spokane, Washington. 
407. Jeffrey Mapendere, Track One and a Half Diplomacy and the 
Complementarity of Tracks, 2:1 CULTURE OF PEACE ONLINE J. 66, 68 (2005), available 
at 
http://peacemaker.un.org/sites/peacemaker.un.org/files/TrackOneandaHalfDiplomac
y_Mapendere.pdf.  
408. Id. at 67. 
  
  
244 PUBLIC LAND & RESOURCES LAW REVIEW Vol. 37 
 
 
Following the axiom that “form follows function,” the objective 
of such a forum would be to provide a “whole basin” approach to the 
international Columbia Basin, including a focus on land, water, and related 
issues throughout the entire transboundary watershed. The forum would 
not be focused exclusively on the CRT, but could be designed in such a 
way as to inform, invigorate, and otherwise monitor the operations of the 
CRT relative to other interests and values within the basin. The forum 
could also create mechanisms to facilitate an ongoing transboundary 
dialogue among citizens, stakeholders, scientists, decision-makers, and 
others within the international basin to exchange information, foster 
mutual learning, and promote a “whole basin” approach to governance.  
Over time, the forum could provide a homegrown platform to resolve 
conflict related to competing interests and to explore needs and 
opportunities to coordinate existing transboundary cooperative 
arrangements, based in part on the “gap analysis.”  The forum could 
promote and support a “youth caucus,” a key initiative that emerged from 
the 2014 Columbia River Basin Conference, and encourage local 
governments and watershed stewardship groups to network and explore 
common interests and concerns. During the 2014 Columbia River Basin 
Conference, most participants recognized the core role that these types of 
organizations and associations play in governing land, water, and other 
natural resources at a very local level. 
Based on these and similar functions, the proposed transboundary 
forum would be:  collaborative, inclusive of all interests and viewpoints; 
nested, include representatives working at different spatial scales 
beginning with the nearly 100 or more local watershed stewardship 
groups, states and provinces, regional organizations, such as the Columbia 
Basin Trust and the Northwest Power and Conservation Council, tribes 
and First Nations, Treaty Entities, and existing transboundary governance 
arrangements; and adaptive as the objectives, strategies, and governance 
arrangement for the transboundary forum itself would change over time to 
accommodate new ideas, information, and interests.409 
One of the key ingredients to create and sustain this type of forum 
is to harness backbone support, which is one or more people that have the 
appropriate vision, passion, and capacity to mobilize and engage the right 
people, provide facilitative leadership, conduct policy and other research, 
and otherwise have the legitimacy and credibility to bring people together 
within the transboundary river basin.410 The Universities Consortium on 
                                         
409. A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.10.  
410. For more on the role and value of “backbone support” in collaborative 
governance, see Shiloh Turner, Kathy Merchant, John Kania & Ellen Martin, 
Understanding the Value of Backbone Organizations in Collective Impact: Part I, 
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Columbia River Governance may be one option to consider in this 
capacity. 
Option No. 3—Explore the Establishment of a Transboundary 
Forum Led by and for Tribes and First Nations: 
The Yukon River Inter-Tribal Watershed Council (“YRITWC”), 
for example, is widely recognized as an interesting model of self-
determination, governance, and collaboration because of the leadership 
role asserted by tribes and First Nations and their development of a well-
functioning organization with a clear mission. The Yukon River and its 
tributaries drain approximately 832,700 km2 (321,700 mi2) of British 
Columbia, Yukon Territory, and Alaska.411 This transboundary river is 
home to one of the largest salmon fisheries in the world and was the 
historic primary means of transportation prior to the construction of the 
Klondike Highway. The legacy of pollution in the watershed, including 
through gold mining, military activities, and dumping, led to a significant 
decline in water quality.412 While many government agencies are charged 
with caring for the river, no agency or organization was coordinating 
restoration efforts. Previous attempts to build a “western-style” committee 
fell apart. The YRITWC is unique because First Nations and tribal 
governments have had a leadership role from the very beginning to the 
ongoing implementation. It provides a forum for both collaboration and 
for tribal governments to express their sovereignty.  
Such an option may serve the immediate needs and interests of 
tribes and First Nations in the Columbia Basin, but it may ultimately fall 
short of their interest, and the interest of many other people in the basin, 
which is to promote and support “whole basin” governance, as explained 
above. That said, there may be value for tribes and First Nations to do both 
i.e. create a venue like this where they can meet, explore, and advance their 
common interests, and provide the catalytic, facilitative leadership for a 
more inclusive Track II Diplomacy transboundary forum (i.e., Option No. 
2, supra). 
                                         
STANFORD SOC. INNOVATION REVIEW (July 17, 2012), available at 
http://ssir.org/articles/entry/understanding_the_value_of_backbone_organizations_in
_collective_impact_1; see also Glen S. Hearns, Taylor W. Henshaw, and Richard K. 
Paisley, “Getting What You Need: Designing Institutional Architecture for Effective 
Governance of International Waters” Environmental Development 11 (2014): 98-111; 
see also A SACRED RESPONSIBILITY, supra note 3, at Appendix 6.10 (other key 
considerations in designing any type of transboundary water forum). 
411. Maps, YUKON RIVER INTER-TRIBAL WATERSHED COUNCIL, 
http://www.yritwc.org/About-Us/Maps.aspx (last visited Apr. 15, 2016). 
412. Id. 
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Option No. 4—Encourage the International Joint Commission 
(“IJC”) to Create an International Watershed Board for the 
Transboundary Columbia River Basin: 
The theory of international watershed boards under the auspices 
of the IJC is to mobilize and engage the two federal governments, the 
relevant states and provinces, tribes and First Nations, and local interests 
to jointly create a forum to address watershed-based issues and concerns 
more from the ground-up rather than the top-down. For example, the St. 
Croix Watershed Board, the first international watershed board created by 
the IJC, includes representatives from the two federal governments and 
one university professor. It is not clear how, if at all, indigenous people 
and other stakeholders have been involved in shaping and implementing 
any program of work. 
Depending on the effectiveness of these boards and the political 
willingness to move in this direction, it might be possible to envision an 
International Columbia River Watershed Board with comprehensive tribal 
and First Nations participation. Among other things, this option would 
depend on establishing good relations between the IJC and the British 
Columbia government, a potentially difficult task. 
While this option may have considerable merit in theory, it 
effectively defers any future governance arrangement in the Columbia 
Basin to the federal governments in Canada and the United States. In this 
respect, it potentially limits the ability of basin residents to shape a 
genuinely homegrown governance arrangement that is tailored to their 
particular needs and interests. 
 
C.  Conclusions 
 
Based on a critical review of nineteen international case studies 
on transboundary water governance, certain examples in the Pacific 
Northwest, particularly the Pacific Salmon Treaty and Commission, are as 
progressive as any in the world in terms of sharing power and authority 
with indigenous peoples. Regrettably, very few of the case studies 
embrace the multiple interests and objectives relevant to the Columbia 
Basin (i.e., ecological function, flood protection, and hydropower 
production, among other values). Most of the international examples 
appear to focus on a much narrower mix of objectives.  
The review of international case studies also suggests that the role 
of indigenous people in transboundary governance arrangements is often 
limited to providing input and advice to the formal, official decision-
makers. In some cases, RBOs have established ongoing mechanisms for 
indigenous people to provide such input and advice. More often, the 
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mechanisms for indigenous people, and others, to participate are quite 
general in nature and focus largely on informing and educating people 
about what the RBO is doing—they do not actively “seek input and 
advice” nor do they provide opportunities to “build agreement” among 
indigenous people and other stakeholders.  
Given the interests and aspirations of tribes, First Nations, and 
others to promote and support a “whole basin” approach to governing 
water and related resources in the basin, the following options might be 
considered to improve governance in the international Columbia Basin:  
conduct a more complete “gap analysis” to clarify what type of governance 
functions are most needed in the Columbia Basin; create an independent, 
state-of-the-art transboundary forum to inform, invigorate, and 
supplement the formal governing arrangements within the Columbia 
Basin; create a transboundary forum led by and for tribes and First 
Nations; and encourage the IJC to create an international watershed board 
for the transboundary Columbia River basin. 
These options are not mutually exclusive. Rather, they could be 
pursued simultaneously or sequentially. From a practical perspective, it 
may also make sense to think of these suggested institutional as 
evolutionary, adaptive, and supplemental to existing governance 
arrangements.  
 
VI.  CONCLUSIONS 
 
It ought to be remembered that there is nothing more 
difficult to take in hand, more perilous to conduct, or more 
uncertain in its success, than to take the lead in the 
introduction of a new order of things. Because the 
innovator has for enemies all those who have done well 
under the old conditions, and lukewarm defenders in 
those who may do well under the new. This coolness 
arises partly from fear of the opponents, who have the 
laws on their side, and partly from the incredulity of men, 
who do not readily believe in new things until they have 
had a long experience of them.413 
 
The CRT is widely seen all over the world as a model of 
transboundary water governance. It not only moved from allocating water 
to sharing a broader menu of benefits—in and of itself a significant 
                                         
413. Niccolò Machiavelli, THE PRINCE ch. VI (1513). 
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paradigm shift—but also has been very successful in terms of achieving 
its two primary objectives:  flood risk management and hydropower 
generation. However, many individuals and organizations are now saying 
that the CRT should be adjusted or modernized by including ecosystem-
based function as a third (and equal) objective; involving tribes and First 
Nations as sovereigns in the ongoing negotiation, decision-making, and 
administration of the CRT; providing more regular and consistent 
opportunities for public participation; and using active adaptive 
management to continuously revise and update the operation of the dams 
and reservoirs that are the focus of the CRT. 
Aside from the CRT, the governance of land and water use in the 
International Columbia Basin is complicated. It involves multiple 
decision-makers and stakeholders at many different spatial scales. From 
local watershed groups and states/provinces to regional associations (e.g., 
Northwest Power and Conservation Council and Columbia Basin Trust) 
and a wide variety of ad hoc transboundary cooperative arrangements, the 
CRT is best viewed as one element among many in this nested system of 
governance. 
As people who care about this transboundary neighborhood 
consider how to improve governing the use of water and related resources, 
several over-arching principles should be kept in mind. 
Let form follow function. It is best to begin by identifying what 
needs and interests are not being addressed by existing institutional 
arrangements and to then explore opportunities to design an appropriate 
forum to fill those unique objectives or functions. People need a 
compelling reason to participate in something beyond their existing 
institutional home. Any new forum must add value and help them achieve 
their interests and aspirations in a way that not participating does not allow 
them to achieve such ends.  
Seek a homegrown solution. As this report and other literature 
demonstrates, there is a wide range of institutional designs to govern the 
use of transboundary waters. Given the unique needs and interests of each 
basin, there is no single model for success. The most appropriate, effective, 
and sustainable institutional architecture for the international Columbia 
Basin will be homegrown, designed by and for the people that live, work, 
and play in the basin. 
Integrate formal and informal mechanisms for governance. While 
one governance model does not fit all situations, neither can governing the 
use of water and related resources in the international Columbia Basin be 
achieved by a single governing arrangement. Different governance 
arrangements are designed to achieve different ends. Some are more 
formal, like the CRT, while others are more informal, such as local 
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watershed stewardship groups. Each arrangement has a unique place in the 
overall fabric of governing a transboundary river basin. The challenge and 
opportunity is to connect, coordinate, and leverage assets by working 
together on issues of common interest. 
The tribes and First Nations in the international Columbia Basin 
occupy a unique position in the past, present, and future governance of the 
basin. Building on their historic identity to the region, along with their 
knowledge and expertise about water and related resources, the tribes and 
First Nations are in an excellent position to catalyze a process and provide 
the facilitative leadership necessary to mobilize and engage the right 
people with the best available information to shape livable communities, 
vibrant economies, and healthy landscapes throughout the basin. 
